IN THE UNITED STATESDISTRICT COURT
FOR THE DISTRICT OF KANSAS

SAMUEL R. QUEEN,

Plaintiff,
CIVIL ACTION
V.
No. 05-3341-KHV
UNITED STATESOF AMERICA,

Defendant.
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MEMORANDUM AND ORDER

Samud Queen, a former inmae at the United States Penitentiary in Leavenworth, Kansas
(USP-Leavenworth), brings suit under the Federal Tort ClamsAct (“FTCA”), 28 U.S.C. 8§ 2671 et seq.,
adleging that he suffered an assault by another inmate because prison aff failed to monitor and supervise
adairwel. This matter is before the Court on various maotions.

l. Plaintiff’'sMotion For Summary Judgment (Doc. #36)

Summary judgment is appropriate if the pleadings, depositions, answers to interrogatories, and

admissons onfile, together with the affidavits, if any, show no genuine issue asto any materid fact and that

the moving party is entitled to ajudgment asamatter of law. SeeFed. R. Civ. P. 56(c); accord Anderson

v. Liberty L obby, Inc., 477 U.S. 242, 247 (1986); Vitkusv. Bestrice Co., 11 F.3d 1535, 1538-39 (10th

Cir.1993). A factud disputeis”materid” only if it “might affect the outcome of the suit under the governing
law.” Anderson, 477 U.S. a 248. A “genuine’ factud dispute requires more than a mere scintilla of
evidence. |d. at 252.

Fantiff seeks summary judgment on his FTCA clam. Based on the record evidence, summary

judgment infavor of plaintiff is not appropriate because of the following genuine issues of disputed materid




facts:

1. Whether aBureau of Prisons (“BOP’) employee was present in the Sairwell area
where plaintiff was assaulted on May 4, 2004.

2. Whether BOP officers have a mandatory duty to monitor and supervise inmates
in apaticular garwdl and the extent of the required monitoring and supervision.

3. Whether BOP employees knew that plaintiff was at risk of an assault by other
inmates before the assault.

The Court therefore overrules plaintiff’s motion for summary judgment.
. Plaintiff’s Motion To Continue Under Rule 56(f) (Doc. #45)

Rule 56(f), Fed. R. Civ. P., dlowsaparty to submit an affidavit “that the party cannot for reasons
sated present by affidavit facts essentid to justify the party’ s opposition” and permits the Court to order
a continuance to permit further discovery. The Court has discretion whether to grant a motion under

Rule 56(f). See Jensenv. Redevelopment Agency, 998 F.2d 1550, 1553-54 (10th Cir. 1993). Therule

isnot “invoked by the mere assertionthat discovery isincompleteor that specific facts necessary to oppose

summary judgment are unavailable” Pasternak v. Lear Petro, Explor., Inc., 790 F.2d 828, 833 (10th Cir.
1986).

Fantiff seeksto extend the deadline to respond to defendant’s motion for summary judgment so
that he can obtain discovery on BOP regulations and indtitutiona policies related to security duringinmate
movements. The government has refused to provide such information under the Freedom of Information
Act (“FOIA”) because (1) it concerns matters related solely to internal agency practices, 5 U.S.C.
8§ 552(b)(2); (2) it concerns records complied for law enforcement purposes, the release of which could

reasonably be expected to condtitute an unwarranted invasion of the persona privacy of third parties, 5




U.S.C. 8552(b)(7)(C); and (3) it concerns records or informationcompiledfor law enforcement purposes,
the release of which would disclose techniques and procedures for law enforcement investigations or

prosecutions, 5 U.S.C. 8§ 552(b)(7)(E). See Exhibitsto Declaration Of Samuel Queen In Support Of His

Reguest For A Continuance, Postponement, Or Denid Of The Government’ s Response To The Amended

Complaint Until Such Time So That Discovery Can Be Had Pursuant To Fed. R. Civ. P. 56(f) (Doc. #46)

filed June 23, 2006. Based on the response of the government to plaintiff’ sFOIA requests, it appearsthat
the government has documents rdatiing to BOP policies about security during inmate movements. The
Court finds that such information may be relevant to defendant’ s motion for summary judgment. At the
sametime, the Court agreeswiththe government’ sstated security concerns. Accordingly, theCourt orders
the government to submit the requested information to the Court under seal on or before September 18,
2006. Inparticular, the government shal submit all documents related to any BOP or USP-Leavenworth
policy, regulation or practice on duties of prison personne during inmate movements and, in particular,
inmate movements in dairwells of a prison.

Although the requested informetion is relevant to a portion of defendant’s motion for summary
judgment, plaintiff can nevertheless respond to the motion. On or before September 18, 2006, plaintiff
dhdl file a response to defendant’s motion to dismiss and/or for summary judgment. On or before
October 10, 2006, defendant may file areply brief.

1.  Plaintiff’'sMotion To Reconsider Order Granting Stay Of Discovery (Doc. #53)

The Court has discretion whether to grant a motion to reconsder. See Hancock v. City of Okla.

City, 857 F.2d 1394, 1395 (10th Cir. 1988). The Court may recognize any oneof three groundsjustifying

recons deration: anintervening change incontrolling law, availability of new evidence, or theneedto correct
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clear error or prevent manifest injustice. See Major v. Benton, 647 F.2d 110, 112 (10th Cir. 1981);

Burnett v. W. Res., Inc., 929 F. Supp. 1349, 1360 (D. Kan. 1996). A motion to reconsider is not a

second opportunity for the logng party to make its strongest case, to rehash arguments, or to dress up

argumentsthat previoudy faled. See Voeke v. Gen. MotorsCorp., 846 F. Supp. 1482, 1483 (D. Kan.),

af'd, 43 F.3d 1484 (10th Cir. 1994). Such motions are not appropriate if the movant only wants the
Court to revist issues aready addressed or to hear new argumentsor supporting factsthat could have been

presented origindly. See Van Skiver v. United States, 952 F.2d 1241, 1243 (10th Cir. 1991).

On June 23, 2006, the Court sustained defendant’ smotionto delay planning and scheduling in the
case and to stay discovery pending a ruling on defendant’s motion for summary judgment. See Order
(Doc. #44). On July 13, 2006, plaintiff filed an objection to the order, which the Court construes as a
motion to reconsder. Initidly, the Court overrules plaintiff’s motion because it isuntimely. See D. Kan.
Rule 7.3(b) (motionto recons der non-dispositive order mustbe filed within 10 days of order). Inaddition,
plantiff has not presented aufficdent grounds for the Court to reconsider the order at thistime. Seeid.
(motion to reconsider shdl be based onintervening change in controlling law, avalability of new evidence,
or need to correct clear error or prevent manifestinjustice). Plantiff primarily complainsthat he has been
unable to obtain discovery onanationd BOP or inditutiond policy, regulaionor statute that prisonofficds
must monitor sairwells during inmate movements®  As explained above, the Court orders defendant to

produce this information under sedl.

! Faintiff dso argues that he only received a copy of the docket entry and not a copy of the

actual order. Becausethe order wasby text entry, the Court did not enter aseparate order. Accordingly,
plaintiff has received a copy of the complete order.
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V. Plaintiff’s Objection Of Magistrate’'s Order Denying Appointment Of Counsel
(Doc. #56)

Upon objection to a magidtrate judge order on a non-dispositive matter, the district court may
modify or set asde any portion of the order which it finds to be “dearly erroneous or contrary to law.”
Rule 72(a), Fed. R. Civ. P.; 28 U.S.C. §636(b)(1)(A). The Court does not conduct ade novo review;
rather, it appliesamore deferential standard under which the moving party must show that the magigtrate

judge order is*clearly erroneous or contrary tolaw.” 1d.; see Burtonv. R.J. Reynolds Tobacco Co., 177

F.R.D. 491, 494 (D. Kan. 1997). The Court isrequired to affirm the magigtrate' s order unlessthe entire
evidence leaves it “with the definite and firm conviction that a mistake has been committed.” Ocelot Ol

Corp. v. Sparrow Indus,, 847 F.2d 1458, 1464 (10th Cir. 1988) (quoting United States v. U.S. Gypsum

Co.,333U.S. 364, 395 (1948)); see Smithv. M Cl Tdecomm. Corp., 137 F.R.D. 25, 27 (D. Kan. 1991)

(digtrict court will generdly defer to magigrate judge and overrule only if discretion clearly abused).
The digtrict court has broad discretion to appoint counsd for indigents under 28 U.S.C. 8§ 1915
and its denid of counsal will not be overturned unless it would result in fundamenta unfairness impinging

ondue processrights. Williamsv. Meese, 926 F.2d 994, 996 (10th Cir. 1991) (ating Madinv. Freake,

650 F.2d 885, 886 (7th Cir. 1981)). In determining whether to gppoint counsel, the Court consders
several factorsinduding (1) the merit of thelitigant’s dlaims; (2) the nature of the factud issuesraised inthe
clams, (3) the litigant’s ability to present hisor her claims, and (4) the complexity of the clamsinvolved.
Id.

Fantiff objects to Judge Humphreys order which denied appointment of counsel. Judge




Humphreysruled asfollows:
After careful congderation, the court declines to appoint counsel to represent
plantiff. Without prgudging in any way the meritsof plaintiff’s complaint, the court notes

that plaintiff offers no evidence of his efforts to secure counsal. Moreover, plaintiff’'s

pleadings and communications demongtrate an [unjusualy high degree of legd

sophitication and the ability to prepare and present his dam without the aid of counsdl.

Under the circumstances, the court declines to appoint counsd.

Order (Doc. #55) at 2.

Pantiff firg argues that he established his inability to afford counsd and his diligence in searching
for counsd. Judge Humphreys did not address plaintiff’s ability to afford counsd, but she apparently
assumed that plantiff is unable to afford counsel because he is proceeding in forma pauperis. As to
plantiff’s diligence in obtaining counsd, Judge Humphreys found that plaintiff offered no evidence of his
efforts to secure counsd, but plaintiff attached to his memorandum in support of his motion for certain

letters from the Kansas Bar Associationand Kansas Legd Services which documented plaintiff’ s request

for apro bono attorney. See Exhibitsto Memorandum Of Law In Support Of Plaintiff’s Mation For The

Appointment Of Counsel (Doc. #50). Judge Humphreysdid not acknowledge plaintiff’ s effortsto obtain
counsdl, but such efforts by themsdlves do not entitle plaintiff to counsd. In particular, the availability of
attorneys for pro bono casesislimited and plaintiff is unable to remburse appointed counsel for expenses.

Fantiff primarily argues that he needs counsd to conduct discovery asto a BOP or inditutiond
policy, procedure or practice regarding security during inmate movements. Asexplained above, the Court
orders defendant to submit such evidence to the Court under seal. Therefore plaintiff does not need
counsdl to conduct discovery at thistime.

Findly, plantiff argues that the magidrate erred in finding that he could adequately prepare and




present hisclam. On review of plaintiff’s pleadings and court filings, the magidrate s finding on thisissue
is not dearly erroneous or contrary to law. Indeed, the Court agrees that plaintiff has adequately
represented himsdlf in this case.

In sum, the magistrate’ s order is not clearly erroneous or contrary to law. Pantiff isnot entitled
to counsd at this stage of the case?

V. Plaintiff’sMotion For Stay (Doc. #58)

Fantiff seeksa90-day stay of this case because of histransfer toanother inditution. Plantiff states
that he is scheduled to be transferred to another indtitution within 20 days.

On the present record, plantiff has not shown why he cannot meet the present deadline of
September 18, 2006 to respond to defendant’ s motion to dismiss or for summary judgment. 1f defendant
istrandferred to another ingtitution before September 18, 2006, the Court will consider a brief extenson
of the deadline if plaintiff can establish good cause® Defendant’s motion for a 90-day stay of the
proceedingsis overruled.

IT ISTHEREFORE ORDERED that Haintiff’s Motion For Summary Judgment (Doc. #36)

filed May 24, 2006 be and hereby is OVERRULED.

ITISFURTHER ORDERED that Rantiff[’ 5| Request For A Continuance, Postponement, Or

Government’ s Response To The Amended Complaint Be Denied Until Discovery Can Be Had So That

Additiona Facts May Be Gathered To Permit A More Competent Response (Doc. #45) be and hereby

2 The Court recognizes the limits of a pro se prisoner to conduct extensive discovery and
prepare for trid. Accordingly, the Court may re-vigt the issue of gppointment of counsd if it overrules
defendant’ s pending motion to dismiss and/or for summary judgment.

8 If plantiff istrandferred, he must immediately notify the Clerk of his new address.
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iISSUSTAINED in part. On or before September 18, 2006, the government shal submit to the Court
under sed dl documentsrelated to any BOP or USP-Leavenworth policy, regulationor practice on duties
of prison personnel during inmate movements and in particular inmate movements in gairwdls of a prison.
Onor before September 18, 2006, plaintiff shal file a response to defendant’ s motion to dismissand/or
for summary judgment. On or before October 10, 2006, defendant may file areply brief.

IT IS FURTHER ORDERED that Bantiff's Objection To Court's Order Sudaining

Defendant’s Motion To Delay Planning And Scheduling Of Case And To Stay Discovery Upon A Ruling

On Defendant’ s Summary Judgment Filed June 9, 2006, Doc. #39 (Doc. #53) filed July 13, 2006, which

the Court construes as amotion to reconsider, be and hereby isOVERRULED.

IT ISFURTHER ORDERED that Pantiff’'s Objection To Magisrate Humphrey's Denid Of

Appointment Of Counsd To Plaintiff (Doc. #56) be and hereby is OVERRULED.

IT ISFURTHER ORDERED that Paintiff’s Request For A Stay Of Proceedings (Doc. #58)

be and hereby isOVERRULED.
Dated this 30th day of August, 2006 at Kansas City, Kansas.
g Kahryn H. Vratil

KATHRYN H. VRATIL
United States Didtrict Court




