IN THE UNI TED STATES DI STRI CT COURT
FOR THE DI STRI CT OF KANSAS

RODNEY BOYD,
Plaintiff,
V. CASE NO. 05-3333-SAC
ROGER WERHOLZ, et al .,
Def endant s.
ORDER

Before the court is notion for a tenporary restraining order
or prelimnary injunction, filed pro se by a prisoner
incarcerated in ElI Dorado Correctional Facility (EDCF) in El
Dorado, Kansas. Plaintiff did not submt a filing fee for this
action.

The court first notes that plaintiff previously filed a
habeas action under 28 U S.C. 2254 to challenge his Kansas
conviction on grounds including the alleged ineffectiveness of
trial counsel and the denial of due process in the exclusion of
proffered evidence of the victims sexual history. See Boyd v.
Roberts, Case No. 03-3476-WEB (petition denied October 6, 2004).
Petitioner’s appeal to the Tenth Circuit Court of Appeals is
pending, and the Circuit Court granted a certificate of
appeal ability in that appeal. See 28 U.S.C. 2253 (stating
standard for granting certificate of appealability).

Plaintiff filed the instant action upon discovering he is
scheduled to participate in a Sex Offender Treatnent Program

(SOTP), and that refusal to participate in this program wil |



result in the loss of his nore favorable custody |evel and
various privileges. He filed the instant action to seek a court
order to prevent EDCF officials fromrequiring himto enter SOTP
until his pending habeas appeal is resolved.

To proceed in this civil action, plaintiff nmust pay the
$250. 00 district court filing fee, 28 U.S.C. 1914, or submt a
notion for |eave to proceed in forma pauperis, 28 U S.C. 1915,
which if granted will allow plaintiff to pay the district court
filing fee over tine.

Plaintiff is advised that a prelimnary injunction or
tenmporary restraining order is an extraordinary remedy, and the
right to such relief nmust be clear an unequivocal.! To obtain
such relief, the nmoving party nust denonstrate that (1) a
substantial |ikelihood exists that he will succeed on the nerits;
(2) he will suffer irreparable injury unless the retraining order
i ssues; (3) the threatened harmto plaintiff outwei ghs whatever
damage t he proposed injunction may cause the opposing party; and
(4) the tenporary restraining order, if issued, would not be

adverse to the public interest.? See Country Kids “NCity Slick,

1See Chemi cal Weapons Working Group Inc. v. United States
Department of the Arnmy, 111 F.3d 1485, 1489 (10th Cir.
1997) (prelimnary injunction is an extraordinary remedy, thus
“the right to relief nmust be clear and unequivocal ”); West v.
Derby USD No. 260, 23 F.Supp.2d 1220, 1221-22 (D. Kan.
1998) (tenporary restraining order “is an extraordinary and
drastic renedy, one that shoul d not be granted unl ess the novant,

by cl ear show ng, carries the burden of persuasion”).

2See McKune v. Llile, 536 U S. 24 (2002)(operation of sex
of fender treatment program at Kansas correctional facility does
not violate Fifth Amendnent right against self incrimnation
adver se consequences faced by state prisoner for refusing to nmake

2



Inc. v. Sheen, 77 F.3d 1280, 1283 (10th Cir. 1996); Lundgrin v.

Claytor, 619 F.2d 61, 62 (10th Cir. 1980). Additionally, ful
exhaustion of adm nistrative

remedies is required. See 42 U S.C. 1997e(a)("No action shall be
brought with respect to prison conditions under section 1983 of
this title, or any other Federal law, by a prisoner confined in
any jail, prison, or other correctional facility until such
adm ni strative renedies as are avail able are exhausted.") See

also Steele v. Federal Bureau of Prisons, 355 F.3d 1204, 1210

(10th Cir. 2003)(pleading requirenment inposed by 1997e(a)
requires a prisoner to attach a copy of applicable adm nistrative
di spositions to the conplaint, or to "describe with specificity
t he adm nistrative proceeding and its outcone"), cert. denied 125
S.Ct. 344 (2004).

Alternatively, plaintiff can proceed instead by filing a
notion in his federal habeas action to seek a stay or injunction
pending his appeal in his habeas action. See Fed. R. App. P.
8(a)(1)(A) (motion for stay of judgment or order of district
court pending appeal nust ordinarily first be filed in the
district court). No filing fee obligation attaches to such a

notion. See United States v. Simmonds, 111 F.3d 737 (10th Cir

1997)(fee obligations in 28 U . S.C. 1915 as anended by Prison
Litigation Reform Act on April 26, 1996, do not enconpass state
habeas actions filed under 28 U. S. C. 2254, or appeals therefrom.

| T 1S THEREFORE ORDERED t hat plaintiff is granted twenty (20)

adm ssions required for participation in sexual abuse treatnent
program were not sSso severe as to amunt to conpelled
sel f-incrimnation).



days to submit the $250.00 district court filing fee or an
executed form notion for seeking leave to proceed in fornma
pauperis under 28 U.S.C. 1915. Alternatively, plaintiff may
voluntarily withdraw his motion and instead file a nmotion for
stay or prelimnary injunction, Fed.R App.P. 8, in his habeas
action, Case No. 03-3476-VEB.

The clerk’s officeis toprovide plaintiff with a formnotion
under 28 U.S.C. 1915.

IT 1S SO ORDERED.

DATED: This 16th day of August 2005 at Topeka, Kansas.

s/ Sam A. Crow
SAM A. CROW
U.S. Senior District Judge




