IN THE UNI TED STATES DI STRI CT COURT
FOR THE DI STRI CT OF KANSAS

WALTER R. COLEMAN,

Pl aintiff,
V. CASE NO. 05-3327-SAC
MARGE VANHOOSE, et al .,
Def endant s.
ORDER

This matter is before the court on a conplaint filed under
42 U. S.C. 1983 by a prisoner incarcerated in Hutchinson
Correctional Facility (HCF) in Hutchinson, Kansas. Also before
the court is plaintiff’s notion for |leave to proceed in form
pauperis under 28 U.S.C. 1915. Because plaintiff is a prisoner,
the filing of the instant conplaint is subject to requirenments
i nposed by the Prison Litigation Reform Act (PLRA) enacted Apri
26, 1996.

The PLRA requires plaintiff to pay the full filing fee in
this civil action. 28 U.S.C. 1915(b)(1). VWhere insufficient
funds exist for the filing fee, the court is directed to collect
an initial partial filing fee in the ampunt of 20 percent of the
greater of the average nonthly deposits to the inmate's account
or the average nonthly bal ance for the preceding six nmonths. 28
U.S.C 1915(b)(1)(A and (B). However, where an inmate has no
nmeans by which to pay the initial partial filing fee, the
prisoner shall not be prohibited frombringing a civil action.

28 U.S.C. 1915(b)(4).



Havi ng considered plaintiff's financial records, the court
finds no initial partial filing fee may be inposed at this tine
due to plaintiff's scarce resources, and grants plaintiff |eave
to proceed in forma pauperis. Plaintiff remains obligated to pay
the remai nder of the $250.00 district court filing fee in this
civil action, through payments fromhis inmate trust fund account
as authorized by 28 U S.C. 1915(b)(2).

The PLRA al so mandates that "[n]o action shall be brought
with respect to prison conditions under section 1983 of this
title, or any other Federal |aw, by a prisoner confined in any
jail, prison, or other correctional facility wuntil such
adm nistrative renedies as are available are exhausted.” 42
U.S.C. 1997e(a). Although plaintiff provides copies of his full
adm nistrative appeal through the Kansas Depart nent of
Corrections, the admnistrative responses therein consistently
deny relief because plaintiff’s inmate grievance was not tinmely
filed. This circuit recognizes that the PLRA “contains a
procedural default concept within its exhaustion requirenent. A
prison procedure that is procedurally barred and thus is
unavail able to a prisoner is not thereby considered exhausted.
Regar dl ess of whether a prisoner goes through the formality of
submtting a tine-barred grievance, he may not successfully argue
t hat he has exhausted his adm nistrative renmedi es by, in essence,

failing to enploy them” Ross v. County of Bernalillo, 365 F.3d

1181, 1186 (10th Cir. 2004)(citations, quotations omtted).
Accordingly, the docunents provided by plaintiff do not show his

conpliance with the exhaustion requirenment inposed by section



1997e(a).

The PLRA al so authorizes the court to dism ss any claim
notwi thstanding a prisoner’s failure to properly and fully
exhaust adm nistrative renedies, if the court finds the claimon
its face is frivolous, malicious, fails to state a claim upon
which relief can be granted, or seeks nonetary relief from a
def endant who is inmune fromsuch relief. 42 U S.C. 1997e(c)(2).
See also 28 U.S.C. 1915A(a) and (b)(court is required to screen
a prisoner’s conplaint and disnm ss the conplaint or any portion
thereof that is frivolous, fails to state a claimon which relief
may be granted, or seeks nonetary relief froma defendant i mune
fromsuch relief). Having reviewed plaintiff’s allegations, the
court finds the conplaint is subject to being disnm ssed because
plaintiff’s allegations state no claimfor relief under 42 U S.C
1983.

Plaintiff identifies hinmself as a prisoner with nental
pr obl ens. He claims HCF officials violated prison regul ations
when they placed himin a secure cell w thout proper observation
for nmental health concerns after he started “playing frisbee with
feces.” Plaintiff states the regul ations required his placenment
in 5-point restraints in the clinic for camera nonitoring by
mental health staff.

To allege a valid clai munder 42 U.S.C. 1983, plaintiff must
assert the denial of a right, privilege or immunity secured by

federal | aw. Adickes v. S.H Kress & Co., 398 U. S. 144, 150

(1970); Hill v. lbarra, 954 F.2d 1516, 1520 (10th Cir. 1992).

Thus, plaintiff's claim that defendants violated state prison



regul ations, on its face, states no cause of action under 42
U S.C. 1983.
Plaintiff does not allege defendants were deliberately

indifferent to a serious nedical need. See Estelle v. Ganbl e,

429 U. S. 97, 104 (1976)(stating requirenents for Ei ghth Anendnent
claim based on nedical care). Also, it is recognized that a
change in an inmate's classification generally does not inplicate

aliberty interest protected by the Due Process Cl ause. See e.qg.

Meachumyv. Fano, 427 U. S. 215, 225 (1976) (Due Process Cl ause does
not bar inmate's transfer to another prison with nore restrictive
conditions of confinenment).

The court thus directs plaintiff to show cause why the
conpl ai nt shoul d not be dism ssed as stating no claimfor relief
because plaintiff’s al l egations pr esent no cogni zabl e
constitutional claim for the purpose of establishing liability
under 42 Uu.S. C. 1983. See 28 u.S. C
1915(e)(2)(B)(ii)("Notwi thstanding any filing fee, or any portion
t hereof, that may have been paid, the court shall dism ss the
case at any time if the court determines that...the
action...fails to state a claimon which relief nay be granted").
The failure to file atinmely response may result in the conpl aint

bei ng di sm ssed wi thout further prior notice to plaintiff.?

Plaintiff is advised that dism ssal of the conplaint would
count as a “strike” wunder 28 U S.C. 1915(g), a “3-strike”
provi sion which prevents a prisoner from proceeding in form
pauperis in bringing a civil action or appeal if “on 3 or nore
prior occasions, while incarcerated or detained in any facility,
[the prisoner] brought an action or appeal in a court of the
United States that was dismssed on the grounds that it is
frivolous, malicious, or fails to state a clai mupon which relief
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I T I'S THEREFORE ORDERED that plaintiff is granted | eave to
proceed in forma pauperis.

I T 1S FURTHER ORDERED t hat plaintiff is granted twenty (20)
days to show cause why the conpl aint should not be dism ssed as
stating no claimfor relief.

The clerk’s office is to mail copies of this order to
plaintiff and to the Finance O ficer where plaintiff is currently
confi ned.

IT 1S SO ORDERED

DATED: This 9th day of August 2005 at Topeka, Kansas.

s/ Sam A. Crow
SAM A. CROW
U.S. Senior District Judge

may be granted, unless the prisoner is under inm nent danger of
serious physical injury.”



