IN THE UNI TED STATES DI STRI CT COURT
FOR THE DI STRI CT OF KANSAS

DANI EL R. THOWPSON,
Plaintiff,
ClVIL ACTI ON
VS. No. 05-3319-SAC

L. E. BRUCE, et al.,

Def endant s.

ORDER

This matter is before the court on a civil rights action
filed pursuant to 42 U.S.C. 8§ 1983 by a prisoner in state
cust ody. Plaintiff proceeds pro se, and the court grants

| eave to proceed in forma pauperis.?

Plaintiff is advised that he remains obligated to
pay the bal ance of the statutory filing fee of $250.00 in
this action. The Finance Ofice of the facility where he
is incarcerated will be directed by a copy of this order
to collect fromplaintiff’s account and pay to the clerk
of the court twenty percent (20% of the prior nonth’s
income each time the anmpunt in plaintiff’s account
exceeds ten dollars ($10.00) until the filing fee has

been paid in full. Plaintiff is directed to cooperate
fully with his custodian in authorizing disbursenents to
satisfy the filing fee, including but not limted to

providing any witten authorization required by the
custodi an or any future custodian to di sburse funds from
hi s account.



On Novenber 17, 2005, plaintiff submtted a notion for
| eave to anmend the conplaint (Doc. 5). The court grants the
notion and has considered the proposed anended conpl aint
submtted with that notion in exam ning the record.

Backgr ound

Plaintiff has a history of chronic mddl e ear disease
dating from his chil dhood. He underwent nmastoid surgery at
some time prior to his incarceration. During his incarcera-
tion, plaintiff has received treatment for that condition.
The follow ng summary of the nmedical care provided to plain-
tiff is based upon the grievance materials submtted by the
plaintiff with the conplaint.

I n Novenber 2002, plaintiff was exam ned by Dr. Thonas
Smith, an ENT. Dr. Smith determ ned that ear tube placenent
m ght be beneficial, and he advised the plaintiff to keep
wat er out of his ears to prevent infection.

On November 15, 2002, health services personnel prepared
a request for an outpatient referral for the tynpanopl asty.
The request was deni ed on Novenber 18, 2002. The request was

resubmtted with additional supporting information but again




was deni ed on Novenber 22.2

Plaintiff saw Dr. Smth again on August 26, 2003. Dr .
Smith found no sign of infection in either ear and deterni ned
there was no basis to prescribe narcotics for pain.

Fol | owi ng anot her exam nation by Dr. Smith, plaintiff was
referred to an oral surgeon to rule out tenporomandi bul ar
joint disorder (TMJ). The oral surgeon, Dr. Albright,
exam ned plaintiff in October 2004 and found no evidence of
T™MI.

In Novenber 2004, plaintiff was seen by the Medical
Director, who found no drainage or infection. Plaintiff
continued to receive prescri bed eardrops and pai n nedi cati on.
Hi s request for narcotic medication was deni ed.

On February 14, 2005, plaintiff's ears were exan ned at
the facility and were found to be free of infection.

Plaintiff was again seen by an ear specialist on March 8,
2005, with no treatnent found necessary.

In the amended conplaint, plaintiff seeks damages,
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The treatnent in 2002 occurred outside the applicable
statute of limtations and is included to provide a
conpl ete description of the nedical care plaintiff has
recei ved.



injunctive relief, transfer to another facility, and the
term nation of defendants’ enploynent.
Di scussi on
“To state a claimunder section 1983, a plaintiff nust
all ege the violation of a right secured by the Constitution
and | aws of the United States, and nust show that the alleged
deprivation was committed by a person acting under col or of

state law.” West v. Atkins, 487 U.S. 42, 48 (1988);

Nort hi ngton v. Jackson, 973 F.2d 1518, 1523 (10th Cir.1992).

A conplaint filed pro se by a party proceeding in form

pauperis nmust be given a liberal construction. See Haines v.
Kerner, 404 U.S. 519, 520 (1972)(per curiam. However, the
court "will not supply additional factual all egations to round
out a plaintiff's conplaint or construct a legal theory on a

plaintiff's behalf". Whitney v. New Mexico, 113 F.3d 1170,

1173-74 (10th Cir.1997). Accordingly, such a conpl ai nt may be
di sm ssed upon initial review if the claimis frivol ous or
mal i cious, fails to state a claim on which relief my be
granted, or seeks nonetary relief against a defendant who is
i mune fromsuch relief. 28 U S.C. § 1915(e).

Plaintiff claims he has received constitutionally

i nadequat e nedi cal care during his incarceration.
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Del i berate indifference to an inmate's serious nedica
needs viol ates the Ei ghth Amendnment's ban on cruel and unusual

puni shnent. Mata v. Saiz, 427 F.3d 745, 751 (10th Cir. 2005).

Deli berate indifference clains have both subjective and

obj ective conponents. Martinez v. Garden, 430 F. 3d 1302, 1304

(10th Cir. 2005). The objective conponent requires a depriva-

tionthat is sufficiently serious. Id. (quoting Farnmer v.
Brennan, 511 U. S. 825, 834 (1994)). The subjective conponent
requires a showing that a prison official “knows of and
di sregards an excessive risk to inmate health or safety."” |d.
(quotation omtted).

A mere difference of opinion concerning the appropriate

course of nmedical treatnent is not sufficient to establish a

cl ai mof constitutional violation. See Estelle v. Ganble, 429

U.S. 97, 107 (1976)("matter[s] of medical judgnent" do not

giverisetoa 8§ 1983 claim; Ranps v. Lamnm 639 F. 2d 559, 575

(10th Cir. 1980)(difference of opinion between inmate and
prison nedi cal staff regardi ng treatnment or di agnosi s does not

itself state a constitutional violation), cert. denied, 450

U.S. 1041 (1981). Likew se, neither negligence nor mal prac-
tice violates the Eighth Arendnent. Estelle, 429 U. S. at 106

(1976).



Havi ng careful |y exam ned the record, the court concl udes
the plaintiff’'s allegations are insufficient to state a claim
of cruel and unusual punishnent. The materials before the
court reflect that throughout his confinenment, plaintiff’'s
condition has been eval uated by both corrections health care
personnel and by specialists outside the facility. He has
received medication for pain, although his requests for
narcotic nmedi cation has been denied. Correctional nedical
staff pursued approval for an additional procedure, but
reviewers deni ed that request tw ce.

Al t hough plaintiff would prefer a different course of
treatment, the record does not support a claimof deliberate
indifference to his nedical condition.

| T 1S, THEREFORE, BY THE COURT ORDERED pl aintiff’s notion
for leave to proceed in forma pauperis (Doc. 2) is granted.
Col l ection action shall continue pursuant to 28 U.S.C. § 1915
(b)(2) until plaintiff satisfies the full filing fee.

I T IS FURTHER ORDERED plaintiff’'s notion to anmend the
conplaint (Doc. 5) is granted.

IT I'S FURTHER ORDERED this matter is dismssed for
failure to state a clai mupon which relief may be granted. 28

U.S.C. § 1915(e)(2)(B)(ii).



| T IS FURTHER ORDERED pl aintiff’s notion for the appoi nt-
ment of counsel (Doc. 4) is denied as noot.

Copies of this order shall be transmtted to the plain-
tiff and to the Finance Office of the facility where he is
i ncar cer at ed.

I T 1S SO ORDERED.

Dat ed at Topeka, Kansas, this 10'" day of February, 2006.

S/ Sam A. Crow
SAM A. CROW
United States Senior District Judge



