IN THE UNI TED STATES DI STRI CT COURT
FOR THE DI STRI CT OF KANSAS

STATE OF KANSAS,

Pl ai ntiff,
ClVIL ACTI ON
VS. No. 05-3311-SAC
DEWARD CUMM NGS,
Def endant .
ORDER

Before the court is a notice of renoval filed by Deward
Cumm ngs, a defendant in a pending crimnal action in the
Washi ngt on County District Court in Washi ngton, Kansas.! Cunm ngs
presents various allegations of error in the pending state
crimnal proceeding, including allegations of bias and conflict
of interest by the trial court judge, and of the deprivation of
his property and |i berty without due process. He also clains the
sheriff report underlying the crimnal charge filed against him
I's not supported by the facts, and argues he is unable to obtain

a fair trial in the Kansas state courts.?

!Cummi ngs also submitted an affidavit of poverty (Doc. 2)

which the court liberally construes as a request for leave to
proceed in forma pauperis under 28 U. S.C. 1915. Having reviewed
Cumm ngs’ |imted financial resources, the court grants this
noti on.

2Cummi ngs further cites his Nebraska citizenship, and states
there is diversity jurisdiction under 28 U S.C. 1332 for the
federal <court to proceed in the renoved state crim nal
proceedi ng.



Renpbval of a state crimnal matter to a federal court is
controlled by 28 U.S.C. 1446 which provides in relevant part that

A defendant ... desiring to renove any ... crimna

prosecution from a State court shall file in the
district court of the United States for the district
and division within which such action is pending a
notice of renoval signed pursuant to Rule 11 of the
Federal Rules of Civil Procedure and containing a short
and plain statenment of the grounds for renoval,
together with a copy of all process, pleadings, and
orders served upon such defendant ... in such action

28 U. S.C. 1l1446(a).

The notice of renoval nust include all grounds for renoval,
and nust be filed within 30 days of the defendant’s arrai gnment
in the state court, or any tinme before his trial, whichever is
earlier.® 28 U S.C 1446(c)(1l)and (2). The filing of a notice
of renmoval of a crimnal prosecution does not prevent the state
court from proceeding in the crimnal action, but does prevent
the state court from entering a judgnent of conviction if the
prosecution has not been remanded to the state courts. 28 U. S.C.
1446(c) (3).

This court isto pronptly exam ne any notice of renmoval filed
from a state crimnal prosecution. 28 U.S.C. 1446(c)(4).

Summary remand is to be ordered if it “clearly appears on the

3Cummi ngs’ notion to file a notice of renoval out of tine
(Doc. 3) is denied. The limted information provided in the
record includes notice of a continuance of Cumm ngs’ arrai gnnent
to June 20, 2005. Assum ng the arrai gnment proceeded as schedul ed
on that date, Cunm ngs’ notice of renoval would be tinely fil ed.
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face of the notice and any exhi bits annexed thereto that renoval
shoul d not be permtted.” 1d. Oherwi se, a pronpt evidentiary
hearing is to be ordered and conducted to determne if renmoval is
to be permtted. 28 U S.C. 1446(c)(5).

Havi ng revi ewed the materials submtted by Cunmings in this
matter, the <court finds summary remand of the <crimna
prosecution to the state courts is warranted.

Renmoval of <crimnal prosecutions is limted to actions
agai nst federal officers, 28 U S.C. 1442, nenbers of the arned
forces, 28 U.S.C. 1442a, and defendants in certain civil rights
actions, 28 U S.C  1443. The court finds none of these
requirenments are satisfied by a plain and |liberal reading of the
pro se notice of renoval submtted in this matter. Cunm ngs’
state crimnal proceeding clearly does not entail prosecution
agai nst a federal agent or a nenber of the armed forces. Nor
does the state crim nal proceeding satisfy the requirenents for
removal under Section 1443.

“[Rlemoval is not warranted by an assertion that a denial of
rights of equality nay take place and go uncorrected at trial.”

Georgia v. Rachel, 384 U S. 780, 800 (1966). Instead, “[r]enoval

is warranted only if it can be predicted by reference to a | aw of
general application that the defendant will be denied or cannot
enforce the specified federal rights in the state courts.™ |d.

To renove under Section 1443, a defendant nust rely on |aw
providing for equal civil rights stated in ternms of racial

equality. Id. at 791; Neal v. WIlson, 112 F.3d 351, 355 (8th




Cir. 1997). Allegations “that the defendant is unable to obtain

a fair trial in a particular state court” do not support renoval

under Section 1443(a). Geenwood v. Peacock, 384 U. S. 808, 827
(1966) . See also, Alabama v. Conley, 245 F.3d 1292, 1295-96

(11th Cir. 2001)(broad assertions under Equal Protection Clause
are insufficient to support a valid claim for renoval under
Section 1443(1)).

The court thus finds renoval of the state court action to
federal court was inproper, and concludes this matter shoul d be
summarily remanded to the state courts.

To the extent Cumm ngs seeks relief fromthe federal courts
to prevent the violation of his constitutional rights in his
pendi ng state crim nal proceeding, he nust proceed under habeas
corpus after first exhausting available state court remedies.
Even if the court were to liberally construe the instant notice
as a petition for a wit of habeas corpus under 28 U S.C. 2254,
di sm ssal of the action w thout prejudice would be appropriate.

Federal court interference in state crimnal proceedings
should not be wundertaken except in the nmpst narrow and

extraordi nary circunstances. Younger v. Harris, 401 U S. 37

(1971). I ntervention may be appropriate if there has been a
"showing of bad faith, harassnment, or any other unusual
circunstance that would call for equitable relief.” [|d. at 54.

Al t hough Cumm ngs suggests that his pending state crin nal
prosecution will violate state and federal |aw, his allegations

are far fromcogent and are wholly insufficient at this stage to



det erm ne whet her any such colorable claimis presented. The
summary remand entered herein reflects the court’s considered
opi nion that renoval to federal court is inproper, that the state
courts are in a better position to review Cunm ngs’ allegations
of bias and error in the pending crimnal proceeding, and that
the state courts are fully capable of protecting Cumm ngs’
constitutional rights.

IT IS, THEREFORE, BY THE COURT ORDERED that Cummi ngs is
granted | eave to proceed in forma pauperis, and that Cumm ngs’
notion to file a notice of renoval out of time is denied.

IT IS FURTHER ORDERED that this matter is remanded to the
state courts.

Copies of this order are to be mailed to Deward Cummi ngs, and
to the Clerk of the Washington County District Court.

IT 1S SO ORDERED.

DATED: This 26th day of July 2005 at Topeka, Kansas.

s/ Sam A. Crow
SAM A. CROW
U.S. Senior District Judge




