IN THE UNI TED STATES DI STRI CT COURT
FOR THE DI STRI CT OF KANSAS
AM N ABDUS SALAAM
Petitioner,
V. CASE NO. 05-3254-RDR

E. GALLEGOCS,

Respondent .

ORDER

This matter is before the court on a petition for habeas
corpus filed by a prisoner incarcerated in the United States
Peni tentiary, Leavenworth, Kansas, follow ng his convictions of
second degree nurder while arnmed, assault with a dangerous
weapon, and weapons offenses in the Superior Court of the
District of Colunbia. Petitioner has submtted the filing fee as
di rect ed.

Petitioner sought review of his convictions on direct appeal
and pursuant to D.C. Code 23-110. These proceedi ngs were
consol i dated, and petitioner’s conviction was affirmed. Burgess

v. United States, 786 A.2d 561 (D.C. 2001), cert. denied, 537

U S. 854 (2002).
Petitioner repeatedly sought relief through successive

motions filed pursuant to section 23-110. See Doc. 1, Appen. D



(order denying petitioner’s fifth notion pursuant to section 23-

110).

Di scussi on
For purposes of the federal habeas corpus statute, the
Superior Court of the District of Colunmbia is considered a State

court. See Madley v. United States Parole Commn, 278 F.3d 1306,

1309 (D.C.Cir.2002). Therefore, petitioner’s remedy for federal
habeas corpus relief is 28 U S.C. 2254,

Pri soners incarcerated under sentences inmposed by the
Superior Court have a l|local renedy under D.C. Code 23-110. That
section allows such prisoners to collaterally challenge the
|l egality of a sentence directly in the Superior Court, and if
unsuccessful, by appeal to the District of Colunmbia Court of

Appeals. See Garris v. Lindsay, 794 F.2d 722, 725 (D.C. Cir.),

cert. denied, 479 U.S. 993 (1986)).

The Court of Appeals has determ ned that "a District of
Col unmbi a prisoner has no recourse to a federal judicial forum
unl ess the |l ocal renedy is 'inadequate or ineffective to test the
|l egality of his detention.'" [d. Section 23-110 has been held

to be adequate and effective because it is co-extensive wth



Swain v. Pressley, 430 U.S. 372, 377-82

habeas corpus. See id.;
(1977) .

It is settled that “[a] petitioner may not conplain that the
remedi es provided him by D.C. Code 23-110 are inadequate nerely
because he was unsuccessful when he invoked them” WIlson v.

Ofice of the Chairperson, District of Colunbia Board of Parole,

892 F. Supp. 277, 780 (D.D.C. 1995).

The Tenth Circuit has considered at |east one action for
habeas corpus filed by a prisoner convicted in the District of
Colunbia and incarcerated in a federal prison. I n Dobson v.

Her shberger, 124 F.3d 216 (Table), 1997 W 543370 (10" Cir.

1997),1 a prisoner incarcerated in a federal facility in Col orado
filed a petition for habeas corpus in the federal district court
in Col orado challenging his District of Colunbia conviction and
the applicability of the Prison Litigation Reform Act of 1996 to
habeas corpus petitions. The matter was referred to a magi strate
j udge, who recomrended the transfer of the action to the District
Court of the District of Colunbia. The Col orado federal district
court, however, dism ssed the matter on the nmerits, finding that
the alleged violations of the Interstate Agreement on Detainers
raised by the petitioner were not cognizable in habeas corpus
absent a show ng of prejudice.

The Tenth Circuit dism ssed the appeal, finding there had

A copy of that unpublished decision is attached.

3



been no show ng of actual prejudice. The Court of Appeals noted
that the district court had “acknow edg[ed] the question of
jurisdiction”, 124 F.3d 216, *1, but did not reach that point in
di sm ssing the action.

In the present action, the petitioner’s clains allege trial
errors that are cognizable in habeas corpus. Having considered
the record, the court concludes the decision whether petitioner
was afforded an adequate renedy by D.C. Code 23-110is one which
is nore properly nmade by the District Court of the District of
Col unmbia. The court grants petitioner twenty days to object to
the transfer of this matter.

Al so before the court is petitioner’s notion to nodify the
record (Doc. 4). Petitioner asks the court to nodify the record
to include only his | egal nanme and institution nunber. He cites
unspecified difficulties in the receipt of correspondence
addressed to hi munder his comm tnment nane, James E. \Waddel | .

Federal regulations recognize that sone flexibility is
desirable in institutional rules governing correspondence and
direct wardens of federal prisons to “establish open genera
correspondence procedures.” 8 C.F.R 540.12(a). The court
directs petitioner to advise the court within the same twenty day
period whether his request is consistent with institutional nai
regulations at the facility where he is incarcerated; if

possi bl e, petitioner should submt to the court a statenment from



hi s case manager concerning his request.

I T IS THEREFORE ORDERED petitioner is granted twenty (20)
days to object to the transfer of this nmatter to the United
States District Court for the District of Colunbia. The failure
to file a timely response nmay result in the transfer of this
matter without prior notice to the petitioner.

| T 1S FURTHER ORDERED t hat within the sane twenty (20) days,
petitioner shall advise the court whether his request concerning
the use of his |legal nane, rather than his comm tnment nane, is
consistent with institutional mail policy and procedure.

A copy of this order shall be transmitted to the petitioner.

IT 1S SO ORDERED

DATED: This 5'" day of October, 2005, at Topeka, Kansas.

S/ Richard D. Rogers
Rl CHARD D. ROGERS
United States District Judge



