IN THE UNITED STATES DISTRICT COURT

FOR THE DISTRICT OF KANSAS

DAVI D U. JONES,

Petitioner, CIVIL ACTION
V. No. 05-3248-M.B
DAVI D MCKUNE,

Respondent .
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MEMORANDUM AND ORDER

I. INTRODUCTION

Thi s case cones before the court on petitioner’s application for
a wit of habeas corpus under 28 U S.C. § 2254. (Doc. 1.) The matter
has been fully briefed and is ripe for decision. (Docs. 2, 16.) The
application is DEN ED for reasons set forth herein.

Petitioner was convicted of rape followi ng a bench trial in state
court and sentenced to 220 nonths in prison. In a federal habeas
proceedi ng, the state court’s factual findings are presuned correct
and petitioner bears the burden of rebutting that presunption by cl ear
and convincing evidence. 28 U S C 8§ 2254(e)(1). Accordingly, the
court incorporates the Kansas Court of Appeals’ version of the facts:

Def endant was convi cted of bei ng one of four
men who raped C.F. in a hotel room The victim
testified that she had been drinking and had
passed out in the hotel room the night before.
When she awoke, defendant was in the hotel room
with her. Shortly thereafter, three other
i ndi vidual s entered the hotel room

According to C.F., she did not know two of
the individuals. Those two nmen sat down on
either side of her and held her down. Wi | e
t hese i ndividual s hel d her down, one of the other
two nmen raped her. After than man finished
defendant raped C.F. The victimtestified that




al t hough her eyes were closed during the rape,
she knew that defendant was the second man to
rape her because he was standi ng beside the bed
whil e the other individual raped her. She also
testified that she felt a difference in the nen
who were rapi ng her and that the two nen who were
hol di ng her down continued to hold her down as
the second man raped her.

The only testinony presented by the State
during its case in chief was the testinony of the
victim Three w tnesses were presented by
defendant in an attenpt to discredit her story.
The trial court chose to believe the testinony of
the victimand convi cted def endant of raping C. F

State v. Jones, No. 84,395 (Kan. C. App. June 22, 2001) (Jones 1).

The Kansas Court of Appeals affirnmed his conviction on direct
appeal, and the Kansas Suprene Court denied review Thereafter
petitioner sought post-conviction relief under K S. A 60-1507. The
state district court denied relief, the Kansas Court of Appeals

affirmed, and the state suprene court denied review. Jones v. State,

No. 90,390 (Kan. Ct. App. Sept. 17, 2004) (Jones 11). Petitioner was
represented by counsel throughout his state proceedings. See id. at
2; Jones 11, Br. of Appellant (submtted by counsel).

Having failed at every turn, petitioner nowturns to the federal
courts seeking review of his conviction. Nonetheless, this court’s
ability to consider collateral attacks on state crim nal proceedings
is circunmscribed by 28 U.S.C. 8§ 2254, as anended by the Antiterrorism
and Effective Death Penalty Act of 1996 (AEDPA). Under the highly
deferential standard set forth in AEDPA, if petitioner’s claim has
been decided on the nerits in a state court, a federal habeas court
may only grant relief under two circunstances: 1) if the state court
deci sion was "contrary to, or involved an unreasonabl e application of,

clearly established Federal |aw, as determ ned by the Suprenme Court
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of the United States,” 28 U S.C. 8 2254(d)(1); or 2) if the state

court

decision “resulted in a decision that was based on an

unreasonabl e determ nation of the facts in light of the evidence

presented in the State court proceeding.” 1d. 8§ 2254(d)(2).

A state court decision is “contrary to”
Suprene Court precedent in two circunstances: (1)
when “the state court applies a rule that
contradicts the governing |aw set forth in [the
Court’s] cases”; or (2) when “the state court
confronts a set of facts that are materially
i ndi stingui shable froma decision of [the] Court
and nevertheless arrives at a result different
from that reached by the Court. Wllians v.
Taylor, 529 U S. 362, 406, 120 S. C. 1495, 146
L. Ed. 2d 389 (2000). A state court decision
constitutes an “unreasonable application” of
Suprene Court precedent if “the state court
identifies the correct governing |l egal principle
from [the] Court’s decisions but unreasonably
applies that principle to the facts of the

prisoner’s case.” 1d. at 413, 120 S. C. 1495.
Thus, “[u]lnder 8§ 2254(d)(1)’'s ‘unreasonable
application’ clause, . . . a federal habeas court

may not issue the wit sinply because that court
concludes in its independent judgnment that the
rel evant state-court decision applied clearly

est abl i shed f eder al | aw erroneously or
incorrectly. Rather, that application nust al so
be unreasonable.” 1d. at 411, 120 S. Ct. 1495;

see al so Thomas v. G bson, 218 F. 3d 1213, 1219-20
(10th Gr. 2000) (discussing WIllians).

Finally, a state prisoner seeking habeas
relief based on alleged erroneous factua
determ nations nust overcone by clear and
convi nci ng evi dence t he presunption of
correctness afforded state court fact ual
findings. See 28 U.S.C. § 2254(e)(1); Smth v.
Mul lin, 379 F.3d 919, 924-25 (10th G r. 2004).

Ham [ton v. Miullin, 436 F.3d 1181, 1186 (10th G r. 2006). An inherent

[imtation to review under 8 2254 is that a habeas court wll only

consider alleged violations of federal law. Estelle v. M@iire, 502

US 62, 67-68, 112 S. C. 475, 479-80 (1991). Moreover, the court

wi |

not normally consider federal questions unless they have first
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been presented to the state courts. Picard v. Connor, 404 U S. 270,
277-78, 92 S. C. 509, 513 (1971); but see 28 U S.C. § 2254(b)(2)

(permtting denial on the nerits, despite failure to exhaust state
remedi es) .
II. ANALYSIS

A. Petition’s Mdtion to Stay Proceedi ngs

After this case was fully briefed and ripe for decision,
petitioner filed a notion asking the court to stay the case while he
returned to state court to exhaust two of his federal habeas clains.
(Doc. 19.) One of those clains is based on an allegation of
prosecutorial msconduct during his state crimnal trial, and the
ot her cl ai minvol ves al | egati ons of ineffective assi stance of counsel.
Id. at 1. In his answer, respondent contended that these clainms were
procedural ly defaulted and could not now be considered by a federal
habeas court. (Doc. 16 at 12, 19.)

Def endant relies on Rhines v. Wber, 544 U S. 269, 125 S. C.

1528, 161 L. Ed. 2d 440 (2005), for its conclusion that a federa
habeas court may stay a m xed petition (that is, one containing both
exhausted and unexhausted clains) while the petitioner returns to
state court to pursue the unexhausted matters. (Doc. 19 at 2.) While
Rhi nes does recogni ze that a district court has discretion to stay a
m xed petition, that discretionis tightly circunscribed. “[S]tay and
abeyance shoul d be available only inlimted circunstances.” Rhines,
544 U.S. at 277, 125 S. C. at 1535. In order for a federal habeas
court to consider staying an application under section 2254, the
petitioner nust show three things: 1) good cause for failing to

exhaust his clainms in the first instance; 2) that the clains are
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potentially nmeritorious; and 3) that he has not intentionally engaged
in dilatory litigation tactics. 1d. at 278, 125 S. . at 1535. A
district court abuses its discretion if it grants a stay when the
unexhausted clains plainly lack nmerit; by contrast, it is probably an
abuse of discretion to deny a stay when a petitioner has established
all three of the aforenentioned elenents. 1d.

Implicit in Rhines’ holding is an assunption that there is sone
state renmedy available which the petitioner may pursue while his
federal habeas case is stayed. Tenth Circuit precedent in the wake
of Rhines suggests that that case did nothing to underm ne the case
| aw addressing the proper handling of <clainms that have been

procedural ly defaulted in the state system See, e.qd., Rush v. Friel,

155 Fed. Appx. 398, 400 (10th G r. Nov. 14, 2005); Mirphy v. MKune,
139 Fed. Appx. 114, 116 (10th Cr. July 7, 2005); Pecht v. U ah, 135

Fed. Appx. 136, 138 (10th Gr. My 25, 2005). As further explained
in the next section, the court finds that the clains for which
petitioner seeks a stay have been procedurally defaulted - that is,
even if permtted to return to the state system those courts would
not consider the nerits of his argunents. These clains are therefore
exhaust ed for purposes of this case, and it woul d be i nproper to del ay
proceedi ngs by granting a stay. Petitioner’s notion for a stay is
accordi ngly DEN ED.

B. Exhaustion of State Renedies

Where, as here, the state provides an effective neans to correct
alleged errors in a petitioner’s state crimnal proceedi ngs, AEDPA
requires each petitioner to exhaust those state renedies before

bringing a federal habeas petition. 28 U S.C. 8§ 2254(b)(1). Wile
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there was a tinme when respondent’s failure to raise the exhaustion

i ssue would have constituted a waiver, Demarest v. Price, 130 F. 3d

922, 934 (10th G r. 1997), AEDPA mandates exhaustion of state renedies
unl ess the respondent expressly waives that requirenment. 28 U S. C

§ 2254(b)(3); see also Ellis v. Hargett, 302 F.3d 1182, 1189 (10th

Cir. 2002). 1In this case, respondent asserts that petitioner failed
to exhaust two clainms of error: (1) the prosecutor commtted
m sconduct by knowingly wusing perjured testinony; and, (2)
petitioner’s trial counsel was ineffective for failing to |ocate a
particul ar witness and have her available to testify at the trial.
(Doc. 16 at 12, 19.) Petitioner essentially concedes that these two
cl ai ms have not been exhausted by asking the court to stay this case
whil e he presents these issues to the state courts. (Docs. 19, 21.)
Actual ly, petitioner asserts that he presented these clains to the
state courts, but the clains were not addressed. (Doc. 2 at 10, 21.)
Thus, al t hough he now asks for an opportunity toreturnto state court
to exhaust the matters, he originally argued that the clains were
procedural |y defaulted and therefore exhausted for purposes of this
case. 1d. at 10, 21.

I n det erm ni ng whet her petitioner presents valid federal clains,

the court will liberally construe his pro se filings. Cumings V.

Evans, 161 F. 3d 610 (10th Cr. 1998). On the other hand, petitioner
was represented by counsel in all of his state court proceedings;
t hus, when consi dering whether he fairly presented his federal clains
in the state system no such liberal construction is warranted.
Nonet hel ess, the court will liberally construe any pro se filings in

the state system




The court has reviewed petitioner’s brief on direct appeal to the
Kansas Court of Appeals, which was filed by counsel, as well as both
counsel s brief and petitioner’s pro se brief to the Kansas Court of
Appeals on his state habeas clains. Contrary to the assertions
petitioner now makes, none of those three briefs raised either of
these two clains. (Docs. 2 at 9-10, 21.) There is not even a hint
of a claimof prosecutorial m sconduct. Wth respect to the clai mof
ineffective assistance of trial counsel, the two state habeas briefs
make only a nonmentary, veiled reference to this claim In
petitioner’s counsel’s brief, the only possible reference to this
claimread as follows:

[ Trial counsel] failed to adequately investigate
the case. He failed to use professiona
I nvestigators to track and find m ssing witnesses
and their stories and information then went
unheard. Crucial evidence on consensual contact
between [petitioner] and the victi mwas | ost due
to ineffective preparation.

Jones |1, Br. of Appellant at 17. Simlarly, in his pro se brief,
devel opnent of this claimwas limted to the foll ow ng:

[ Petitioner] contends that trial counsel was
I neffective because he failed to investigate the
victims reputation for veracity.

The victimin the case was a runaway froma
youth shelter for girls, who had a history of
running away and a reputation for nmaking false
al | egati ons of sexual abuse. Counsel knew about
the victinms background and her reputation for
veracity, but he failed to conduct any
i nvestigation for such information.

Here, counsel’s failure to investigate the
victims reputation for veracity fell below an
obj ective standard of reasonabl eness. Evidence
existed in the record which indicated that the
victim had previously nmade false allegations of
sexual abuse and that she was a chronic runaway
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fromthe shelter where she lived. Counsel did
not investigate this information and such
information was not utilized to its full extent
at the trial to test her credibility. But for
counsel’s failure to investigate the victims
reputation for veracity, there is a reasonable
probability that the outcone of the trial would
have been different.

Jones Il, Pro Se Br. of Appellant at 5-6.

In contrast with the vague generalizations undergirding this
particul ar claimof ineffective assi stance of counsel as presented to
the state courts, petitioner now argues that counsel was ineffective
for failing to locate and investigate a particular wtness, M.
Kareena Hickles, and for failing to call her to testify at trial
(Doc. 2 at 18-21.) 1In his state court proceedi ngs, petitioner never
identified a particular wtness whom he thought his attorney should
have investigated and/or called to testify.

The exhaustion doctrine requires a state
prisoner to fairly present his or her clains to
the state courts before a federal court wll
exam ne them Fair presentation of a prisoner’s
claim to the state courts neans that the
substance of the claimnust be raised there. The
prisoner’s allegations and supporting evidence
nmust offer the state courts a fair opportunity to
apply controlling legal principles to the facts
beari ng upon hi s consti tuti onal claim
Therefore, although a habeas petitioner will be
allowed to present bits of evidence to a federa
court that were not presented to the state court
that first considered his claim evidence that
places the clainms in a significantly different
| egal posture nust first be presented to the
state courts.

Demarest, 130 F.3d at 932 (citations and internal quotation marks
omtted).
In it patently obvious that petitioner failed to fairly present

this particular claim of ineffective assistance of counsel to the




state courts. The state court of appeals was never alerted to a
particul ar wit ness whompetitioner thought was essential to his case,
nor was there any hint as to how she mght testify and what bearing
that was likely to have on the case. I nstead, petitioner sinply
presented the state courts with conclusory all egations regarding tri al
counsel’s failure to adequately investigate the case.

Furt her supporting the court’s conclusion on this matter is the
fact that in his federal habeas application, petitioner continues to
press a separate claimthat trial counsel was ineffective because he
“failed to investigate the alleged victims reputation for veracity.”
(Doc. 2 at 21.) That is the claimthat petitioner presented to the
Kansas Court of Appeals in his pro se brief, as quoted supra. Thus,
it is obvious that his claimregarding trial counsel’s failure to
investigate and call Ms. Hickles is separate and distinct fromthis
generalized claim about trial counsel’s failure to investigate the
victims reputation for veracity. The latter claimwas presented to
t he Kansas Court of Appeals; the forner clai mwas not.

Si nce neither the clai mof prosecutorial m sconduct nor the claim
of ineffective assistance of trial counsel for failing to call M.
Hi ckles was presented to the state courts, a federal habeas court
woul d ordinarily be prohibited from considering them Pi card, 404
US at 277-78, 92 S. . at 513. Nevertheless, if petitioner would
be procedurally barred from now asserting these clains in the state
courts based on i ndependent and adequate state grounds, his clains may
be considered procedurally defaulted, and therefore exhausted, for

habeas purposes. Thonmas v. G bson, 218 F.3d 1213, 1221 (10th Cr.

2000). Under those circunstances, the federal habeas court will only
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consider these clainms if petitioner can denpbnstrate “cause and

prej udi ce or a fundanental m scarriage of justice.” English v. Cody,

146 F.3d 1257, 1259 (10th Gir. 1998).

“A state procedural ground is independent if it relies on state
| aw, rather than federal [aw, as the basis for the decision. For the
state ground to be adequate, it nust be strictly or regularly foll owed

and applied evenhandedly to all simlar clainms.” Hickman v. Spears,

160 F. 3d 1269, 1271 (10th Gr. 1998). The rel evant Kansas procedur al
rule is K S A 60-1507(c), which prohibits successive notions for
review. Since petitioner already presented a notion for review under
that statute, he is now barred fromfiling a subsequent notion. That
prohi bition not withstandi ng, Kansas has suggested that “exceptional
ci rcunst ances” m ght war r ant successi ve not i ons; however,
“[e] xceptional circunstances . . . are those unusual events or
i nterveni ng changes in the | aw which prevented the novant from bei ng
aware of and raising all of his alleged trial errors in his first
post - convi ction proceeding, and they nust be such that the ends of
justice can only be served by reaching the nerits of the subsequent

application.” Brooks v. State, 25 Kan. App. 2d 466, 467, 966 P.2d

686, 688 (1998) (quoting Dunlap v. State, 221 Kan. 268, 270, 559 P.2d

788 (1977)); see also Butler v. Kansas, 2002 W 31888316, at *2 (10th

Cr. Dec. 30, 2002). There is nothing in the record that shows
petitioner was precluded fromraising either of these clains in his
prior notion under K S. A 60-1507. Hence, that statute’s bar agai nst
successi ve notions neans that petitioner is now procedurally barred
fromraising this issue in the state system Accord (Doc. 2 at 10

(“[I]t is apparent that the Kansas state courts woul d not consi der the
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merits of the [prosecutorial m sconduct] claimat this juncture of the
case); id. at 21 (same conclusion with respect to the ineffective
assi stance of counsel clain. K.S. A 60-1507 constitutes an
i ndependent and adequate state ground since it is a state statute
generally applicable to all collateral attacks. Therefore, these
clainms are procedurally defaulted, and may only be considered by this
court upon a showi ng of cause for the default and resul ting prejudice,
or in order to prevent a fundanmental m scarriage of justice.

Cause for default nust be sonething external to petitioner and
hi s counsel, “sonething that cannot fairly be attributed to [then].”

Col eman v. Thonpson, 501 U.S. 722, 753, 111 S. C. 2546, 2566, 115 L.

Ed. 2d 640 (1991). Petitioner essentially argues that his cause for
default is that the Kansas Court of Appeals refused to address the
clainms, which were otherwise fairly presented to them (Doc. 2 at 10,
21.) As already noted, however, the court finds that these clains
were not fairly presented in the state system!

Finally, a fundanental m scarriage of justice in this context
means that the petitioner is probably innocent of the crine. Phillips
v. Ferquson, 182 F.3d 769, 774 (10th Cr. 1999). Al t hough, as

di scussed infra, the evidence agai nst petitioner was not overwhel m ng,
it was adequate to permt the trier of fact to convict him of the
crinme charged beyond a reasonabl e doubt. Hence, the court finds no

fundanmental mscarriage of justice. Therefore, the clainms of

! The court need not consider whether the issues were presented
to the state district courts. Even if they were, by not preserving
and presenting the issues to the state appellate court, petitioner
abandoned those clains, and thereby failed to exhaust his state
renedies. See Bear v. Boone, 173 F.3d 782, 784 (10th Cir. 1999).
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prosecutorial msconduct and ineffective assistance of counsel for
failing to investigate and call Ms. Hi ckles will not be considered on
the nerits.

C. Sufficiency of the Evidence

Turning now to the nmerits of the remaining clains, petitioner
argues that the evidence presented on the rape charge was i nsuffi ci ent
to support a guilty verdict. When considering the sufficiency of the
evi dence, the court views the evidence in the |light nost favorable to

the prosecution. Spears v. Millin, 343 F.3d 1215, 1238 (10th Cr.

2003). Under that standard, habeas relief may only be granted if “no
rational trier of fact could have found proof of guilt beyond a

reasonabl e doubt.” Id. (quoting Jackson v. Virginia, 443 U S. 307,

319, 324, 99 S. C. 2781, 61 L. Ed. 2d 560 (1979)). Though it
involves factual issues, a challenge to the sufficiency of the
evidence is reviewed for legal error. 1d. Accordingly, under AEDPA
the court is limted to determ ning whether the Kansas Court of
Appeal s reasonably applied the Jackson standard in this case. 1d.
Under Kansas |law, in order to convict petitioner of rape pursuant
to K.S.A 21-3502(a)(1)(A), the governnent nust have proved that
petitioner had intercourse with the victim w thout her consent, when
she was overcone by force or fear. Al t hough the Kansas Court of
Appeal s did not cite Jackson, it nevertheless identified and applied

t he Jackson standard, as described in State v. Mason, 268 Kan. 37, 39,

986 P.2d 387 (1999). Jones | at 4. Petitioner concedes as much
(Doc. 2 at 7.) Instead, he argues that the Kansas Court of Appeals
unreasonably applied Jackson to his case. 1d.

The state appellate court sunmarized the evidence as foll ows:
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We have reviewed the record in this case, and the

victimtestified without anbiguity or hesitation

that she was held down on a bed by two nen and

forced to have sexual intercourse wth defendant

as well as with the other individuals in the

room
Jones | at 4. The Kansas Court of Appeals found that this evidence
was sufficient to sustain the conviction, rejecting petitioner’s
invitation to make credibility determ nati ons between the w tnesses.
Id. at 4-5.

The state only called one witness in its case-in-chief: the
alleged victim C F. A review of her testinony shows that she
testified unequivocally to the follow ng facts. Following a | ate-
ni ght party of drinking and using marijuana, C F. found herself in a
notel roomw th four nen. Two of those nen held her down on the bed
by her wists, while a third man known as Mnuel had forcible
I ntercourse with her. She identified petitioner as the fourth man in
the room He stood at the foot of the bed while Mnuel raped C F
The victim testified that she closed her eyes during nost of the
assault, but was able to tell that different men were taking turns
rapi ng her because they woul d shift places, and there were differences
in the way they felt and noved as each one took his turn. She stated
t hat she knew petitioner took his turn after Manuel finished because
there was a definite switch between individuals raping her, but the
two nmen who were hol ding her wists did not let go. Accordingly, she
reasoned, since petitioner was the only other person in the room he
had to be the second man who raped her. [1d. at 10, 25-30, 33, 63-64.

It is clear that this testinony established all the el enents of

rape: that petitioner had intercourse wwth the victim that it was not
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consensual, and that it occurred while C. F. was overcone by force or
fear. Petitioner nmakes much of the fact that the three defense
wi tnesses inpugned C F.’s credibility, suggested that she was
prom scuous, and testified that C. F. had engaged i n consensual sexua
contact with petitioner earlier in the evening. (Doc. 2 at 3.)
| ndeed, Vassie Wl ch, N cole Wlch, and Lacole Wlch all testified
that when they saw C.F. the norning after the alleged raped, she
appeared content and gave no indication that she had been raped the
prior night. (R Vol. VIl at 88, 108, 143.) Beyond that, the
testinony of Vassie and Lacole was only marginally relevant.? By
contrast, N cole testified that she was with C.F. at the notel the
night of the alleged rape. N cole testified that CF. told her that
C.F. had perfornmed oral sex on petitioner in the notel bathroom
earlier inthe evening. 1d. at 132. Nicole also testified that after
a while, nost of the group at the notel noved to a di fferent roomdown
the hallway, leaving CF. alone with petitioner in the first room
Id. at 133. Nicole further testified that she returned to the first
roomafter a hal f-hour or so, where she found C.F. and petitioner in
bed engaged i n consensual intercourse. 1d. at 134-36. Collectively,
the inmport of Nicole s testinony was that C.F. was willingly engagi ng
in sexual activity with petitioner, and that her testinony regarding
a rape was sinply not credible.

Be that as it may, N cole suffered credibility problens of her

own. She admitted that she lied to police when they first approached

2 Trial counsel apparently had the same opinion of the relative
value of his wtnesses. He testified at the 60-1507 hearing that
Ni cole Wl ch “was the nost crucial” witness. (R Vol. X at 20.)
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her to investigate this case. 1d. at 149-50. Li kewi se, the tria
judge noted that she gave inconsistent accounts of certain events
during her trial testinony. 1d. at 164 (referring to testinony at
130, 132). Finally, N cole characterized petitioner and others
all egedly involved in the crine as her “honeboys,” neaning that they
were her friends. [d. at 167.

Utimtely, the trial judge was faced with assessing the
credibility of these witnesses. He summarized his reasoning at the
end of the trial and concluded that CF. was telling the truth. 1d.
at 207-09. He further noted that, even if N cole s account of C.F.’s
actions earlier in the evening was accurate, that was not dispositive
regar di ng whet her the rape occurred | ater that night. The Wel chs were
not in the notel roomduring the tinme of the alleged rape. The only
person that was in that roomduring the tine of the alleged rape who
took the stand to testify was C. F. The trial judge credited her
testinmony and found petitioner guilty of forcible rape. I1d.

This is something the trial court was entitled to do because
credibility issues are the type of quintessential fact ual
determ nations that fall uniquely within the province of the trier of
fact. See Cuyler v. Sullivan, 446 U S. 335, 342, 100 S. C. 1708,
1714-15, 64 L. Ed. 2d 333 (1980) (“‘issues of fact’ refers to what are

termed basic, primary, or historical facts: facts in the sense of a

recital of external events and the credibility of their narrators .

(enphasi s added) (citations and sonme internal quotation marks
omtted)). Indeed, the Suprene Court has cautioned,
As we have said on nunmerous occasions, the trial

court’s resolution of such [credibility]
questions is entitled, even on direct appeal, to

-15-




“speci al def erence.” E.q., Bose Corp. V.
Consuners Union of U.S., Inc., 466 U. S. 485, 500,
104 S. Ct. 1949, 1959, 80 L. Ed. 2d 502 (1984).
The respect paid such findings in a habeas
pr oceeding_certainly should be no less. See
Mar shal | v. Lonberger, 459 U. S. 422, 434-435, 103
S. . 843, 850-851, 74 L. Ed. 2d 646 (1983).

Patton v. Yount, 467 U S. 1025, 1038, 104 S. Ct. 2885, 2892, 81 L. Ed.

2d 847 (1984) (enphasis added) (footnote omtted); see also
Lonberger, 459 U S. at 434, 103 S. C. at 851 (“28 U.S.C. 8§ 2254(d)
gi ves federal habeas courts no license to redetermne credibility of
W t nesses whose deneanor has been observed by the state trial court,
but not by theni).3

Havi ng before hi mtesti nony which, if believed, established every
el enent of the crinme of rape, the trial court was entitled to accept
that testinony and convict petitioner of rape. The Kansas Court of
Appeal s’ conclusion that there was sufficient evidence to support the
convi cti on was not an unreasonabl e application of Jackson

D. Ineffective Assistance of Trial Counsel

The bal ance of petitioner’s clains are that his trial counsel was
constitutionally deficient for various reasons. A claim for
I neffective assistance of counsel in violation of the Sixth Arendnent
requires petitioner to show that 1) his counsel’s performance fell
bel ow an objective standard of reasonabl eness; and 2) but for his
counsel ' s unreasonabl e errors, there is a reasonabl e probability that

t he out cone of the proceedi ng woul d have been different. WIlianms v.

Taylor, 529 U. S. 362, 390-91, 120 S. C. 1495, 1511-12, 146 L. Ed. 2d

_ ® Lonberger dealt with a prior version of section 2254; however,
l'i ke the older version, the current version still affords a federal
habeas court no license to re-evaluate credibility on a cold record.
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389 (2000); Strickland, 466 U.S. at 688, 694, 104 S. C. 2052, 80 L

Ed. 2d 674 (1984). |In evaluating the performance of trial counsel,
the Suprenme Court provided the follow ng guidance:

A fair assessnent of attorney perfornmance
requires that every effort be nade to elimnate
the distorting effects of hi ndsi ght , to
reconstruct the circunstances of counsel’s
chal | enged conduct, and to eval uate the conduct
fromcounsel’s perspective at the tinme. Because
of the difficulties inherent in making the
evaluation, a court nust indulge a strong
presunption that counsel’s conduct falls within
the wide range of reasonable professiona
assi stance; that is, the defendant nust overcone
the presunption that, under the circunstances,
the chall enged action "m ght be consi dered sound
trial strategy." See M chel v. Louisiana, supra,
350 U.S., at 101, 76 S. ., at 164.

Thus, a court deciding an actual ineffectiveness
cl ai mnust judge the reasonabl eness of counsel’s
chal | enged conduct on the facts of the particul ar
case, viewed as of the tine of counsel’s conduct.
A convicted defendant nmaking a claim of
i neffective assi stance nmust identify the acts or
om ssions of counsel that are all eged not to have
been the result of reasonable professional
judgnment. The court nust then determ ne whet her,
Inlight of all the circunstances, the identified
acts or om ssions were outside the wi de range of
prof essional |y conpetent assistance. |n making
that determ nation, the court should keep in m nd
that counsel’s function, as elaborated in
prevailing professional norns, is to nmake the

adversarial testing process work in the
particul ar case. At the sane tinme, the court
should recognize that counsel is strongly

presuned t o have render ed adequat e assi stance and
made al | significant decisions in the exercise of
reasonabl e professional judgnent.

Strickland, 466 U S. at 689-90, 104 S. . at 2065-66 (enphasis

added). Thus, under this standard, counsel’s perfornmance i s presuned

conpetent, and petitioner bears the burden of rebutting that
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presunpti on.
In review ng petitioner’s clains, the Kansas Court of Appeals did

not cite Strickland; instead, the state court relied on state

deci sions, but the standards set forth in those decisions are the

Strickland standards. Jones Il at 5-6; see also (Doc. 2 at 16 (where

petitioner concedes that the ~court of appeals applied the

Strickland standard).)

1. Conflict of Pecuniary Interest

Petitioner first clainms that he had a conflict of pecuniary
interest with his trial counsel that rendered the representation
constitutionally deficient. (Doc. 2 at 13.) Petitioner clains that,
prior to being charged in this case, he neverthel ess anticipated the
need for representation and therefore paid trial counsel, M. Dan
Phillips, a $3,700 retainer to secure his assistance should charges
be filed. However, petitioner clains that after he was arrested for
this alleged rape, trial counsel inforned him that the noney had
al ready been spent to represent petitioner’s brother in another
matter. Petitioner alleges that he infornmed trial counsel that no
nore noney was forthcomng, and that trial counsel indicated that he
woul d  not repr esent petitioner wthout addi ti onal paynent .
Nevert hel ess, petitioner concedes that after he infornmed the trial
court of the problem the judge appointed M. Phillips to represent
him and M. Phillips did so throughout the proceedings in the state
district court. Petitioner clainms that the fees paidto trial counsel
under his appointnent were less than M. Phillips would have earned
had petitioner retained him and that this created a conflict of

pecuniary interest that resulted in trial counsel’s perfornmance
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falling bel ow constitutional standards. [d. at 13-16.

Petitioner summarizes this claimin tw statenments. First, he

st at es,
The Kansas Court of Appeal s found that Petitioner
failed to show how an alleged fee di spute which
occurred prior to counsel’s appoi ntnent rendered
counsel s perfornmance deficient. .

The Court of Appeals erroneously hel d t hat
the fact t hat trial counsel repr esent ed
Petitioner by appointnment fromthe court showed
t hat Petitioner was not denied effective
assistance of counsel due to an alleged fee
di spute which occurred between them prior to
counsel ' s appoi nt ment .

(Doc. 2 at 16.) Then he concludes his argunment with a nore

abbrevi ated statenment to the sanme effect:

Based on the foregoing, the Kansas Court of

Appeal s unreasonably deternmined that the fee

di spute between Petiitoner [sic] and his trial

counsel did not render counsel’'s performance

deficient.
Id. at 17. These statenents nake clear that this particular claimis
attacking a factual determ nation, not a |l egal conclusion. That is,
petitioner clains that the state courts erred in determning, as a
matter of fact, that the alleged fee dispute had no effect on trial
counsel’s performance. Accordingly, the question presented is not

whet her the Kansas Court of Appeals correctly applied Strickland in

determining that trial counsel’s performance was adequate on this
poi nt, but whether the state appellate court’s conclusion that there
was no connection between the fee dispute and counsel’s perfornmance
(regardl ess of the adequacy of that performance) was “an unreasonabl e
determination of the facts in light of the evidence presented in the
State court proceeding.” 28 U S.C. 8§ 2254(d)(2).

As stated previously, under AEDPA, a state court’s factual
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determ nations are presuned correct, and a petitioner attacki ng a such
a factual determ nation has the burden to prove that the decision was
erroneous by cl ear and convi nci ng evidence. 1d. § 2254(e)(1). In the
hearing on petitioner’s state habeas case under K S. A 60-1507, trial
counsel testified that there was no fee dispute between hinself and
petitioner. Instead, M. Phillips testified that petitioner had
specifically authorized him to use the retainer to represent
petitioner’s brother in an unrelated crimnal matter. Thereafter,
when petitioner was charged in the wunderlying crimnal case,
petitioner informed M. Phillips that he could not afford to pay any
additional fees. Based on that information, M. Phillips testified
that he asked the trial judge to appoint himas petitioner’s counsel,
and the trial judge did so. Finally, M. Phillips testified that he
never sensed a conflict of interest between hinself and petitioner.
(R Vol. 10 at 7-10, 23.)

Al t hough petitioner’s testinony contradicted that of M. Phillips
on sone of these points, it was the province of the state habeas court
to decide issues of credibility. That court had to deci de whether to
believe the testinony of a former attorney, who had subsequently been
di sbarred for cocaine addition,* or the testinony of a self-identified
“street hustler.” (R Vol. X at 27.) The state court chose to
believe the former, finding that “Mwvant failed to establish howthis
situation [regarding the fee issue] effected M. Phillips’ performance

in any way.” Jones v. State, No. 02-C 0332, Oder Den. Pet. for

Relief Under K S.A 60-1607 at 3, (Doc. 109). The Kansas Court of

“ See In re Phillips, 272 Kan. 200, 32 P.3d 704 (2001).
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Appeal s wupheld this determnation, finding that the issue of
credibility was solely the province of the state habeas court. Jones
Il at 8.

A federal habeas court does not stand to overturn state deci sions
based solely on credibility disputes, at |east not those where the
only evidence contrary to the state court’s determnation is
petitioner’s testinony that the other witness is lying. Patton, 467
U S at 1038, 104 S. . at 2892; Lonberger, 459 U S. at 434, 103 S
Ct. at 851 It was petitioner’s burden to prove by clear and
convi nci ng evidence that the state court’s factual finding - that any
fee issues had no effect on the quality of the representation that
trial counsel provided petitioner - was wong. He did not neet this
bur den.

2. Failure to Investigate Victims Reputation for Veracity

For his next claim of ineffective assistance of counsel,
petitioner asserts that trial counsel failed to properly investigate
the victims reputation for veracity, and that this was an error of
constitutional magnitude. (Doc. 2 at 21.) 1In rejecting this claim
as meritless, the Kansas Court of Appeals found that petitioner had
failed to develop a factual basis for this claim and that his
al | egations were therefore conclusory. Jones Il at 8. Mbreover, the
state court concluded that trial counsel “challenge[d] the victims
veracity through vigorous and thorough cross-exam nation.” Id.
Petitioner presents no challenge to the state court’s factual
determ nations. |Instead, his argunent is limted to the theory that

t he Kansas Court of Appeals unreasonably applied Strickland to his

case. (Doc. 2 at 21-24.)
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A review of the record shows that the state appellate court
correctly found that the allegations on this point were conclusory.
Nei t her petitioner’s counsel’s brief to the state court of appeals,
nor petitioner’'s pro se brief cited any evidence in the record to
support their assertions that trial counsel failed to investigate the
victims reputation for veracity. Moreover, petitioner also failed
to develop this theory at his state habeas hearing. A review of the
transcript of that proceeding shows that, although trial counsel
testified at the hearing, he was not exam ned on this issue.

By contrast, what the record does show is that trial counsel
vi gorously cross-exam ned the victi mw th respect to her truthful ness,
and he introduced transcripts of prior testinmony in which she
contradicted herself. (R Vol. VII at 52, 56, 58, 61-62.) |ndeed,
trial counsel was so effective at attacking the victinms integrity
that, prior to the close of evidence, the prosecutor offered
petitioner a plea agreenent in which she would recomend probation.
Petitioner foolishly rejected that offer. (R Vol. X at 21-22.)

The court finds that petitioner failed to devel op factual support
for this claim in the state system Accordingly, he failed to
denonstrate that trial counsel’s performance fell bel ow an objective
standard of reasonabl eness. Additionally, the fact that the
prosecutor offered petitioner a plea agreenent based on trial
counsel’s success at undermining the victims credibility shows that,
in any event, petitioner can show no prejudice on this point. The

state court’s application of Strickland to this claim was not

unr easonabl e.

3. Failure to Seek Recusal of the Trial Judge
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For his next point of error, petitioner clains that trial counsel
was i neffective for failing to nove for recusal of the trial judge.
(Doc. 2 at 24.) Petitioner argues that the trial judge had already
heard the victimtestify in previous hearings related to his case, and
had therefore already forned an opinion as to the victin s veracity.
Id. at 25. Accordingly, he argues, the trial judge was bi ased and was
unable to give hima fair trial. [d.

The Kansas Court of Appeals made short work of this claim
stating that

[t]his argunment 1is wholly speculative and

contrary to the evidence presented at the 60-1507

hearing. Specifically, trial counsel testified

the judge infornmed the parties of his famliarity

with the case but assured themhe coul d approach

the case with a “clear mnd” and be conpletely

obj ecti ve.
Jones |l at 9. Alternatively, the state court found that petitioner
coul d show no prejudi ce because he introduced transcripts fromthose
former proceedings, which the trial judge read during a recess
Therefore, even if the trial judge had not been involved in prior
hearings related to petitioner’s case, he neverthel ess becane privy
to the victinms testinony therein at petitioner’s behest. [d.

The question presented here is whether the Kansas Court of

Appeal s’ conclusion was reasonable in light of Strickland. The

question that court had to answer was, first, whether trial counsel’s
failure to seek recusal of Judge W1 bert was objectively unreasonabl e.

There are few constitutional bases for recusal. See Aetna Life

Ins. Co. v. lLavoie, 475 U. S 813, 820, 106 S. Ct. 1580, 1584, 89 L.

Ed. 2d 823 (1986). “[N ot ‘[a]ll questions of judicial qualification

i nvolve constitutional validity. Thus matters of Kkinship,
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personal bias, state policy, renoteness of interest, wuld seem

generally to be nmatters nerely of legislative discretion.” | d.

(quoting Tuney v. GChio, 273 U S. 510, 523, 47 S. C. 437, 441, 71 L.

Ed. 749 (1927)) (enphasis added). |In keeping with that standard, the
Suprene Court has only recogni zed a handful of situations in which a
judge’s inpartiality mght be so inpaired as to viol ate due process.

Such situations include a show ng of actual bias, Inre Mirchi son, 349

US 133, 136, 75 S. . 623, 625 99 L. Ed. 942 (1955), or cases in
whi ch the judge has a direct financial interest in the outconme of the
case. Tuney, 273 U S. at 523, 47 S. C. at 441. Beyond those narrow
circunstances, the requirenents for recusal are ordinarily governed
by statute. Aetna, 475 U S. at 820, 106 S. C. at 1584.

Such was the situation in Liteky v. United States, 510 U. S. 540,

114 S. &. 1147, 127 L. Ed. 2d 474 (1994), a case relied on by both
parties here. (Docs. 2 at 25; 16 at 21.) According to Liteky,
opi ni ons hel d by judges based on what they |l earned in earlier judicial
proceedi ngs do not automatically establish bias or prejudice. 1d. at
551, 114 S. . at 1155. I ndeed, “[i]t has |long been regarded as
normal and proper for a judge to sit in the sane case upon its remand,
and to sit in successive trials involving the sane defendant.” 1d.
Moreover, “opinions fornmed by the judge on the basis of facts
I ntroduced or events occurring in the course of the current
proceedi ngs, or of prior proceedings, do not constitute a basis for
a bias or partiality nmotion unless they display a deep-seated
favoritism or antagoni smthat would nmake fair judgnent inpossible.”
Id. at 555, 114 S. C. at 1157. However, all these statenents were

made in a case addressing the necessity for recusal under a statute,
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28 U.S.C. 8 455. |d. at 541, 114 S. C. At 1150. Accordingly, these
statenent articul ate sonme standards regardi ng recusal under a federal
statutory schenme, not the Constitution. They were therefore
irrelevant to the Kansas Court of Appeals’ determ nationin this case.
Alternatively, to the extent they m ght sonehow be rel evant, all these
statenments weigh against petitioner, and the state court decision
could hardly be construed as an unreasonabl e application of Liteky.

Si nce petitioner has made no show ng of actual bias, and does not
al l ege that the Kansas Court of Appeals nade an unreasonabl e fact ual
determ nation in light of the evidence when it found that no actual
bi as existed, Jones Il at 9, there was no constitutional basis for
trial counsel to seek Judge Wl bert’s recusal. Thus, trial counsel’s
performance coul d not be objectively unreasonabl e on that basis. See

Martin v. Kaiser, 907 F.2d 931, 936 (10th G r. 1990) (counsel not

i neffective for failing to raise neritless argunent).

That conclusion |eaves only the question whether there was a
state-law basis for recusal that would render trial counsel’s failure
to nove for recusal objectively unreasonable. Under Kansas |aw, the
rel evant statute is K. S. A 20-311d,° which provides, as follows:

(a) If a party or a party's attorney believes
that the judge to whom an action is assigned
cannot afford that party a fair trial in the
action, the party or attorney may file a notion
for change of judge. The notion shall not state
the grounds for the party's or attorney's belief.
The judge shall pronptly hear the notion
i nformal Iy upon reasonable notice to all parties
who have appeared in the case. If the judge
di squalifies the judge's self, the action shal

> K. S.A 20-311 al so nandat es recusal when any party or attorney
in the case is closely related to the judge by blood or narriage.
That provision is not applicable in this case.
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be assigned to anot her judge by the chief judge.
If the judge refuses to disqualify the judge's
self, the party seeking a change of judge may
file the affidavit provided for in subsection
(b). If an affidavit is to be filed it shall be
filed i medi ately.

(b) If a party or a party's attorney files an
affidavit alleging any of the grounds specified
in subsection (c), the chief judge shall at once
determne, or refer the affidavit to another
di strict judge for pronpt determ nation of, the
|l egal sufficiency of the affidavit. [If the
affidavit is filed in a district court in which
there is no other judge who is qualified to hear
the matter, the chief judge shall at once notify
the departnental justice for the district and
request the appoi ntment of another district judge
to determne the Ilegal sufficiency of the
affidavit. If the affidavit is found to be
| egally sufficient, the case shall be assigned to
anot her judge.

(c) Gounds which nmay be alleged as provided in
subsection (b) for change of judge are that:

(1) The judge has been engaged as counsel in the
acgion prior to the appointnent or election as
j udge.

(2) The judge is otherwse interested in the
action.

(3) The judge is related to either party to the
action.

(4) The judge is a material wtness in the
action.

(5) The party or the party's attorney filing the
affidavit has cause to believe and does believe
that on account of the personal bias, prejudice
or interest of the judge such party cannot obtain
a fair and inpartial trial or fair and inpartial
enforcenment of post-judgnment renedies. Such
affidavit shall state the facts and the reasons
for the belief that bias, prejudice or an
I nterest exists.

(d) In any affidavit filed pursuant to this
section, the recital of previous rulings or
decisions by the judge on legal 1issues or
concerning the legal sufficiency of any prior
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affidavits filed by counsel for a party in any
judicial proceeding, or filed by such counsel's
law firm pursuant to this section, shall not be
deened legally sufficient for any belief that
bi as or prejudice exists.

The Kansas Suprene Court has articulated the standards for
eval uating a notion under K S. A 20-311d as foll ows:

"Where the defendant in a crimnal action
contends the trial judge was biased and parti al,
the determ nation as to whether the defendant
received a fair trial involves a two-part
analysis: (1) Did the trial judge have a duty to
recuse under the Code of Judicial Conduct? (2) If
he did have a duty to recuse and failed to do so,
was there a showi ng of actual bias or prejudice
to warrant setting aside the judgnent of the
trial court?"

The standard to be applied to a charge of
| ack of inpartiality is: "whether the charge of
| ack of inpartiality is grounded on facts that
woul d create reasonable doubt concerning the
judge's inpartiality, not in the mnd of the
j udge hinsel f, or even, necessarily, in the mnd
of the litigant filing the notion, but rather in
the m nd of a reasonabl e person wi th know edge of
all the circunstances.”

State v. Giffen, 241 Kan. 68, 72, 734 P.2d 1089, 1093 (1987) (quoting
State v. Logan, 236 Kan. 79, Syl. 1 5, 86, 689 P.2d 778 (1984)). As

this test plainly states, there can be no error when there is no

showi ng of actual bias. See also State v. Alderson, 260 Kan. 445,

454-55, 922 P.2d 435, 444 (1996). It is therefore clear that any
nmotion for recusal would be neritless, and counsel’s failure to
request recusal cannot be said to fall bel ow an objective standard of
reasonabl eness. The Kansas Court of Appeal s’ concl usion on this point

was not an unreasonabl e application of Strickland, and petitioner’s

argunents to the contrary are rejected.
4. Drug Use

For his | ast point of error, petitioner argues that trial counsel
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was per se ineffective because he was addicted to cocai ne during the
representation and at the tinme of trial. (Doc. 2 at 27.) Petitioner
relies on disciplinary decisions by the Kansas Suprene Court to

support his claim 1n 1996, trial counsel was placed on supervised

probation for three years due to his cocaine addiction. In re
Phillips, 260 Kan. 909, 916, 925 P.2d 435, 439 (1996). One of the

ternms of his probation was that he undergo nonthly urinalyses to test
for substance abuse. ld. at 915, 925 P.2d at 439. In 2001, the
Kansas Suprenme Court disbarred trial counsel for failing his third

uri nal ysi s. In re Phillips, 272 Kan. 200, 32 P.3d 704 (2001).

Rel yi ng on these decisions and quite a bit of conjecture, petitioner
argues that trial counsel nust have been abusing cocai ne during the
representation, and that such substance abuse rendered counsel
ineffective as a matter of law. (Doc. 2 at 27-33.)

The Kansas Court of Appeals found that petitioner failed to
establish a factual basis for concluding that trial counsel was
abusi ng drugs during the representation. Additionally, the court of
appeal s concluded that, even if trial counsel was abusing cocai ne
during the tine he represented petitioner, there could be no show ng
of prejudi ce because counsel’s perfornmance at trial was so exenplary
t hat he caused the prosecution to offer a pl ea agreenent that invol ved
no jail time. Jones Il at 11

As part of the basis for this claimof error, petitioner rehashes
the argunent that trial counsel was under a conflict of pecuniary
i nterest. (Doc. 2 at 31.) The court has already ruled on that
matter, and it has no place in this argunent. Instead, the focus is

sol ely on whet her trial counsel was abusi ng drugs whil e he represented
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petitioner, and whether any such drug abuse prejudiced petitioner.

The court agrees that petitioner has utterly failed to show any
evi dence that trial counsel was under the influence of drugs during
the trial or during his preparations for the trial. During the 60-
1507 hearing, even though trial counsel was called to testify, he was
never asked about his use of drugs during the representation. (R
Vol. X at 3-23.) This was the perfect opportunity to establish this
fact, yet petitioner nade absolutely no effort to do so.

Mor eover, the Kansas Suprene Court decisions cast considerable
doubt on whether trial counsel was using cocaine during the tine he
represented petitioner. As noted previously, one of the terns of
trial counsel’s probation was that he undergo nonthly urinalyses to
detect drug use. Phillips, 260 Kan. at 915, 925 P.2d at 439. \When
he was di sbarred in 2001, the Kansas Suprene Court noted that he had
failed three urinalyses. Phillips, 272 Kan. at 200, 32 P.3d at 705.
When he was reinstated to the bar in 2005, the Kansas Suprene Court
confirmed that, during his probationary period, he had been subjected

to urinalyses on a nonthly basis. Inre Phillips, 280 Kan. 262, 262,

121 P.3d 422, 423 (2005).
The fact that trial counsel was subjected to urinalyses on a
nmonthly basis for at |east three years,® and yet only failed three

tests, suggests that he was drug-free for the vast majority of the

6 Trial counsel’s probation was supposed to term nate on Cct ober
26, 1999. See Phillips, 260 Kan. at 916, 925 P.2d at 439. However,
t he Kansas Suprene Court did not i ssue a show cause order until August
2001. It is unclear whether the supreme court delayed two years or
nore before nmerely issuing a show cause order, or whether tria
counsel continued to subject hinself to urinalyses beyond Oct ober of
1999. The court assunes, for purposes of this decision, that all
viol ations of his probation occurred prior to Cctober 26, 1999.
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time that he was on probation. Petitioner’s case was tried in May of
1999. Thus, while it is theoretically possible that trial counsel was
usi ng drugs during the representation, there is sinply no evidence to
establish that this actually occurred. Presumably, the disciplinary
adm nistrator had records regarding the urinalysis results, and
certainly trial counsel could have been conpelled to testify on this
subj ect under penalty of perjury during the 60-1507 hearing. Yet,
petitioner failed to put forth any evidence on this subject, choosing
instead to rely on wild speculation. The Kansas Court of Appeals’
conclusion that petitioner failed to establish the fact of tria
counsel’s substance abuse during the representation was not an
unr easonabl e factual determ nation.

Li kewi se, the court agrees with the state appellate court’s

assessnent of Strickland' s prejudice prong. The record shows that

trial counsel’s performance at trial was so i npressive that it brought
the prosecution to the negotiating table in the mddle of the trial.
In this plea negotiation, the prosecution was prepared to allow
petitioner to plead guilty to a | esser charge and reconmend probati on.
That was quite a concession in light of the fact that petitioner was
faci ng sonething on the order of twenty years in the penitentiary if
convicted at trial. The Kansas Court of Appeals’ conclusion that
trial counsel’s performance at trial was not prejudicial to petitioner

was not an unreasonabl e application of Strickland.

IIT. CONCLUSION
For the foregoing reasons, petitioner’s application for a wit
of habeas corpus is DENIED. Likew se, his request for an evidentiary

hearing is also DENIED. (Doc. 2 at 33.) A notion for reconsideration
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of this order under Local Rule 7.3 is not encouraged. The standards
governing notions to reconsider are well established. A notion to
reconsi der i s appropri ate where the court has obvi ously m sapprehended
a party's position or the facts or applicable | aw, or where the party
produces new evi dence that could not have been obtained through the
exerci se of reasonable diligence. Revisiting the issues already
addressed is not the purpose of a notion to reconsider and advanci ng
new argunments or supporting facts which were otherw se avail able for
presentation when the original notion was briefed or argued is

i nappropriate. Coneau v. Rupp, 810 F. Supp. 1172 (D. Kan. 1992). Any

such notion shall not exceed three pages and shall strictly conply

with the standards enunciated by this court in Coneau v. Rupp. The

response to any notion for reconsideration shall not exceed three
pages. No reply shall be filed. | dentical requirenents and
restrictions shall apply to any application for certificate of
appeal ability or any other subm ssion, however styled, directed to
this Menmorandum and Order.

I T IS SO ORDERED.

Dated this _29th day of August, 2006, at Wchita, Kansas.

s/ ©Monti Bel ot
Monti L. Bel ot
UNI TED STATES DI STRI CT JUDGE
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