IN THE UNI TED STATES DI STRI CT COURT
FOR THE DI STRI CT OF KANSAS

ANTONI O FONSECA- ORTEGA,
Petitioner,
V. CASE NO. 05-3246- SAC
SAM CLI NE, et al.,

Respondent s.

ORDER

Petitioner proceeds in forma pauperis on a supplenented pro
se petition filed under 28 U.S.C. 2254. By an order dated July
20, 2005, the court identified an unexhausted claim in the
suppl emented petition! and advi sed petitioner that dism ssal of
the petition wthout prejudice was appropriate to allow
petitioner to fully exhaust state court renmedies on all clains
presented in the supplenmented petition. The court further
advi sed petitioner that anmendnment of the petition to renove the
unexhausted claimcould result in federal habeas review of this
claim being forever barred if petitioner is unable to obtain
aut horization fromthe Tenth Circuit Court of Appeals to pursue

relief on second or successive petition. 28 U S.C. 2244(b)(3).

Petitioner does not dispute that his fourth claim alleging
the denial of effective assistance of counsel, has never been
raised to the state courts for review



Before the court is petitioner’s request (Doc. 7) to amend
the petition to withdraw the unexhausted claim and to proceed on
only the three remaining fully exhausted clains. Fi ndi ng
petitioner has been fully advised of the consequences of this
deci sion, the court grants petitioner’s notion. The court enters
a show cause order herein on the petition as supplenmented and
amended.

Petitioner’s notion for appointnment of counsel (Doc. 7) is

deni ed without prejudice. There is no constitutional right to

t he appointment of counsel in either state post-conviction
pr oceedi ngs or in f eder al habeas cor pus pr oceedi ngs.
Pennsylvania v. Finley, 481 U S. 551, 555 (1987). I nst ead,

whet her counsel should be appointed is left to the discretion of

the court. See Swazo v. Wonmng Dept. of Corrections State

Penitentiary WArden, 23 F.3d 332 (10th Cir. 1994) (no

constitutional right to counsel beyond appeal of crimnal
convi ction; appoi ntment of counsel in habeas corpus proceeding is
left to court's discretion). Having reviewed petitioner's
clainms, his ability to present said clains, and the conpl exity of

the legal issues involved, Long v. Shillinger, 927 F.2d 525

526-27 (10th Cir. 1991)(factors to be considered in deciding
notion for appointment of counsel), the <court finds the
appoi nt nent of counsel in this matter is not warranted.

| T1S THEREFORE ORDERED t hat petitioner’s notion to anend the
suppl emented petition (Doc. 7), to withdraw the fourth claim

alleging the denial of effective assistance of counsel, is



gr ant ed.

IT 1S FURTHER ORDERED that petitioner’s notion for
appoi nt nent of counsel (Doc. 7) is denied w thout prejudice.

IT IS FURTHER ORDERED

1. That respondents are hereby required to show cause
within twenty (20) days fromthe date of this order why the wit
shoul d not be granted.

2. That the response should present:

(a) the necessity for an evidentiary hearing on each
of t he grounds al | eged i n petitioner's
suppl emrent ed and anmended petition; and

(b) an analysis of each of said grounds and any cases
and supporting docunent s relied upon by
respondents in opposition to the sane.

3. Respondents shall cause to be forwarded to this court

for exam nation and review the follow ng:

the records and transcripts, if avail able, of

t he crim nal and/ or post -convi ction

proceedi ngs conpl ai ned of by petitioner; if a

di rect appeal of the judgnment and sentence of

the trial court was taken by petitioner,

respondents shall furnish the records, or

copi es thereof, of the appeal proceedings.

Upon the term nation of the proceedi ngs herein, the clerk of

this court will return to the clerk of the proper state court al

such state court records and transcripts.

4. That petitioner is granted ten (10) days after receipt
by him of a copy of respondents’ answer and return to file a
traverse thereto, admtting or denying, under oath, all factual
al | egati ons therein contained.

5. That the clerk of this court shall thenreturnthis file



to the undersigned judge for such other and further proceedings
as may be appropriate; and that the clerk of this court transmt
copies of this order to petitioner and to the office of the
Attorney General for the State of Kansas.

IT 1S SO ORDERED.

DATED: This 3rd day of August 2005 at Topeka, Kansas.

s/ Sam A. Crow
SAM A. CROW
U.S. Senior District Judge




