IN THE UNI TED STATES DI STRI CT COURT
FOR THE DI STRI CT OF KANSAS

LENNY DEAN LOVWRY,

Plaintiff,
V. CASE NO. 05-3241-SAC
R. HONEYCUTT, et al.,
Def endant s.
ORDER

This civil rights conplaint was filed pursuant to 42 U. S.C
1983 by an inmate of the Hutchinson Correctional Facility,
Hut chi nson, Kansas. Plaintiff sues a prison official, Warden

Bruce, and the “adm nistrati on of HCF.”

FACTUAL ALLEGATI ONS

As factual background for his conplaint, plaintiff alleges
that on April 26, 2005, he was “caught” engaging in activity
which he refers to as nere “horse play” with another inmate.
O ficer McA ynn witnessed the behavior and reported it to other
staff. Def endant Honeycut t investigated the incident.
Plaintiff states he told Honeycutt there was no rape, sexual
assault or “real sexual activity,” and this should have ended
the matter. He conpl ains Honeycutt “was determ ned to go ahead
with a sexual assault evidence kit,” and advised plaintiff had
no right to refuse because the “Prison Rape Elim nation Act” (42

U.S.C. 15601, et seq.) required it. However, plaintiff also



al | eges he agreed to be exam ned at the local clinic. Plaintiff
al | eges Honeycutt took himto the energency room shackl ed and
cuf fed, and conpl ai ns he was subjected to a very hum liating and
degradi ng exam by a female nurse while Honeycutt watched and
j oked with the nurse. He all eges no nedical evidence of rape or
any other sexual activity was found.

Plaintiff exhibits the Disciplinary Report (DR) witten by
Honeycutt on May 5, 2005, which charged him with prohibited
sexual activity. Under FACTS it provides:

On 26 April 2005, Sgt MdAynn reported that he
observed inmates (MFeeters and Lowry) involved in
sexual activity within the bathroomarea . . . . An
investigation was initiated . . . (which) revealed
that i nmate McFeeters and Lowy were engaged i n sexual
activity and were interrupted by Sgt Mdynn
McFeet ers was observed with his erect penis pressed up
agai nst inmate Lowy rectum area. On 26 April 2005
inmate Lowy was advised of his rights, which he
wai ved and admtted to be engaging in sexual activity
with inmate MFeeters. Based upon his adm ssion and
Sgt Mcd ynn’s observations Lowy and MFeeters were
taken to the Hutchinson Energency Room where a sexual
assault evidence kit was collected. * * * Restitution
for $672.18 is requested for the <cost of the
| aboratory testing and energency visit and overtinme
cost incurred by the state. Innate Lowy admtted to
bei ng engaged in sexual activity, therefore he is in
violation of 44-12-314, Sexual Activity; Class I. (No
inmate shall commt or induce others to conmt an act
of sexual intercourse or sodony, even with the consent
of both parties. Participation in such an act shal
be prohibited.)

Plaintiff also exhibits the “Disposition of Disciplinary Case”
whi ch provided CSI R Honeycutt, “sworn in as the reporting
officer”, “affirmed the report” and stated Lowy had “adm tted
to the sexual act with McFeeters.” This sunmary indicates that

at the hearing Lowy pointed out the | ack of nedi cal evidence of
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sexual activity and questi oned why he should be required to pay
restitution when he was forced to go to the hospital. Lowry
al so requested a continuance to speak with Sgt. Mcd ynn. The
hearing officer denied the continuance, finding Lowy had not
turned in “an Inmte Request for Wtness forni for any person
even though his first hearing was on May 6, 2005, and a final
heari ng was on May 12, 2005, giving himanple time to prepare or
request a continuance. Lowy was found quilty by a
preponder ance of the evidence, including the reporting officer’s
i nvestigation showing Lowy was found with another inmte
preparing to engage in a sexual act and Lowy’s adm ssion “in
the intervieww th the reporting officer to having participated
in a sexual act with the other inmate.” The summary further

provided “Restitution was requested in the report and was

awar ded! by the hearing officer.”

CLAI MS

As grounds for this action, plaintiff clains he was “forced”
to submt to humliating sexual assault testing without adequate
cause, was required to pay for the forced hospital visit, and
t hat documents were falsified in violation of his right to a
fair hearing. He asserts that unspecified constitutional rights
were violated and seeks noney damages only, for suffering as

well as return of his funds taken for restitution.

! No other sanctions, other than afinding of guilty and the award of retitution, are
gpparent from plaintiff’ sfilings.



EXHAUSTI ON OF ADM NI STRATI VE REMEDI ES

Prior exhaustion of adm nistrative renedi es in cases brought
with respect to prison conditions or occurrences is mandatory.

42 U.S.C. 1997e(a); see also Booth v. Churner, 532 U S. 731

(2001); Porter v. Nussel, 534 U S. 516, 524 (2002). Plaintiff

bears the burden of sufficiently pleading exhaustion, see Steel e

v. Fed. Bureau of Prisons, 355 F.3d 1204, 1209-10 (10t" Cir.

2003), cert. denied, 125 S.Ct. 344 (Cct. 12, 2004), and was

given tine to supplenment his conplaint to satisfy this pleading
requirenment.

Plaintiff responded by submtting 3 letters to the court
i ndi cati ng he had appeal ed the disciplinary action taken agai nst
hi m He also submtted additional exhibits to the court,
including his “Disciplinary Appeal to the Secretary of
Corrections” filed on May 24, 2005, in which he stated as
grounds: (1) his inability to question Officer Mcd ynn, whom he
calls the “main witness” against him and asserts should have
been present; (2) Honeycutt “falsified the DR show ng | waived
my rights and was interviewed before being forced to undergo a
sexual assault kit when it was afterwards;” and (3) he was found
guilty of intercourse or sodony which “has been proved didn’t
happen.” The Secretary denied his appeal, finding the hearing
of ficer’s decision was based upon “some evi dence.”

Plaintiff’s response to the court also reveal ed he had not
filed a grievance raising all the clainms alleged in his

conplaint prior to filing this federal court action. After
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bei ng notified of the exhaustion requirenent, plaintiff filed a
grievance which he unsuccessfully appealed to the warden.
Plaintiff exhibits his “Inmate Gi evance Forni filed on June 29,
2005, in which he conplained that he should not have been
subjected to the sexual assault exam or required to pay
restitution because no rape or sexual assault was involved. The
Unit Team responded that “lInvestigator R Honeycutt

foll owed protocol as outlined in the Internal Managenment
Pol i ci es and Procedures based on the information provided to him
during the investigation.” The warden concurred in this
response. Plaintiff was infornmed he had 3 days “to appeal this

grievance to the Secretary of Corrections.”

DI SCUSSI ON

At the outset, the court finds plaintiff did not fully
exhaust adm nistrative renedies prior to filing this action as
required by 42 U S.C. 1997(e). A conplaint “that fails to
al |l ege the requisite exhaustion of renedies is tantanmunt to one
that fails to state a claimupon which relief my be granted,”
and is “vulnerable to dismssal.” Steele, 355 F.3d at 1210,
1212. Plaintiff attenpted to exhaust after the conplaint was
filed, but did not appeal his | atest adm nistrative grievance to
the Secretary of Corrections. Plaintiff argues that the
Secretary’s denial of his appeal of the disciplinary action
nmeans the Secretary woul d have agreed with the adm ni strati on on

his latest grievance. The court is not convinced that the



Secretary’s response on plaintiff’'s appeal of the disciplinary
action obviated the requirenent that he appeal his subsequent
grievance to that level. This court concludes from the record
presented by plaintiff that he has not fully exhausted prison
adm ni strative renedies on the following clainms raised in the
conplaint: (1) his constitutional rights were violated when he
was subjected to a sexual assault examw thout evidence of rape
or sexual assault; (2) he is entitled to conpensation in the
form of noney damages for extreme humliation and distress
al l egedly suffered during the sexual assault exam and (3)
def endant Honeycutt should be termnated for abusing his
authority by falsifying docunents to gain a guilty decision and
recover State funds. The court concludes plaintiff has not
satisfied the full and total adm ni strative exhaustion

requi renent, as set forth in Sinmat v. United States Bureau of

Prisons, 413 F.3d 1225 (10" Cir. 2005). Accordingly, this
action nust be dism ssed without prejudice.

In the interest of judicial economy, the court additionally
notes that other allegations in the conplaint which mght be
liberally construed as clainms, are legally and/or factually
insufficient. For exanple, plaintiff alleges that the evidence
relied upon, nanely the acts described by Oficer Mdynn
toget her with Honeycutt’s testinony that plaintiff admtted the

violation to him was insufficient? to establish a violation of
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If plantiff intended to raisethisasadam, it arguably was exhausted on administrative gpped of
hisdisciplinary actionby his dam that he was found guilty of sexua activity “whichhasbeen provendidn’t
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KAR 44-12-314. KAR 44-12-314 (a) provides: “No inmate shal
commit or induce others to commt an act of sexual intercourse
or sodony, even with the consent of both parties. Participation
in such an act shall be prohibited.” Subsection (c)(2)(B)
pertinently provides: *“Sodony shall be defined as any of the
followwng . . . anal penetration, however slight, of a male or
femal e by any body part or object ”

Plaintiff argues there was no evidence of rape, sodony or
any sexual activity and denies he admtted sexual activity to
Honeycutt, yet agrees he was “caught with” and admtted to “what
(he) considered harm ess horse play with another inmate.”

Plaintiff alleges Honeycutt told him MFeeters admtted “to
pressing his penis against” Lowy, but claim he “found out
|ater” that “MFeeters thought it was in his best interest to
tell them what they wanted to hear.” Plaintiff’s exhibits and
al | egati ons suggest that MFeeters did not deny penetration

The summary of plaintiff’s disciplinary case provides that the
“ot her individual (MFeeters) couldn’t say for certainif he had
penetrated or not.”

In a prison disciplinary proceeding, if the determ nation

is based upon “sonme evidence” it is valid. Massachusetts

Correctional Institution v. Hill, 472 U.S. 445, 454 (1985);

Mtchell v. Maynard, 80 F.3d 1433, 1446 (10" Cir. 1996).

Plaintiff’s own exhibits and all egati ons denponstrate that “sone

happen.”



evi dence” was presented of his violation of this regulation

Plaintiff’s claim that the evidence presented by defendant
Honeycutt was false is not supported by a single factual
al l egation and i nvolves a credibility issue resol ved agai nst hi m

by the hearing officer. See King v. Fields, 145 F.3d 1345 (10"

Cir., May 14, 1998, unpublished)(copy attached). This court
concludes that the determ nation of guilt was adequately
supported. Thus, even accepting plaintiff’s factual allegations
as true, his prayer for noney damages based upon a claimthat
the evidence was insufficient fails to state a claim

Plaintiff makes the nostly conclusory allegation that his
di sciplinary hearing was not fair. For factual support, he
all eges he was not allowed to question the “main wtness.”
However, the record provided by himplainly shows he failed to
timely request the presence of any witness at his hearing
Plaintiff does not allege he was denied any of the other due
process rights required in a prison disciplinary hearing, such
as advance witten notice of the clained violation or an

opportunity to present evidence. WIff v. MDonnell, 418 U. S.

539, 564-66 (1974). There was certainly no failure on the part
of prison officials to specify in witing the facts and evi dence

relied upon to support the finding of guilt. See Edwards v.

Bal i sok, 520 U.S. 641, 649-50 (G nsburg, J., concurring)(1997).
Contrary to a claim that the hearing was unfair, the record
provi ded by plaintiff shows the requisite procedural safeguards

were afforded. Thus, even if the court construed plaintiff’s



claim as seeking noney damages based upon a denial of due

process at his disciplinary hearing, no claimis stated.
Plaintiff’s allegations that he was not advised of rights

or interviewed prior to the exam |ikew se, are either not

supported by sufficient facts or are not legally sufficient to

state a constitutional violation. Plaintiff alleges he was
taken into the rotunda soon after the incident and “at that
point . . . agreed to go to the local clinic and be exam ned

.” He alleges he was then briefly taken to a holding cell,
and fromthere taken to the Hut chi nson Energency Room where t hey

“wai ted for the proper nurse to arrive.” Plaintiff states “at
this tine” Honeycutt advised himof his rights, which he waived,
but Honeycutt did not conduct an interview. Plaintiff alleges
after the exam he was taken back to HCF where Honeycutt
interviewed him  Thus, plaintiff’s conplaint that he was not
advi sed of “his rights” before being taken to the nedical exam
is conclusory as well as contradicted by his own factual
all egations. He fails to allege what rights he was entitled to
be advised of under what authority, and since no incul patory
evi dence was produced, damages resulting fromthat failure could
not be shown. Moreover, as noted, plaintiff alleges he waived
his rights. Furthernmore, even if this court accepts that
plaintiff was interviewed by Honeycutt after rather than before
the medical exam no violation of constitutional rights is

mani fest. Plaintiff states he agreed to the test prior to its

adm ni stration. The relevance of the timng of t he



investigative interview in relation to any of plaintiff’s
constitutional rights is sinply not shown. The court concl udes
that neither of these clains presents grounds for a noney
damages cl ai m under Section 1983, even when the few factual
al |l egati ons made in support are taken as true.

Finally, the court finds that if it construed plaintiff’'s
al l egations as a conplaint that he was inproperly adm nistered
a medi cal examto detect sexual activity, insufficient facts and
| egal authority are presented in support. The court is not
cited to any provision in the Prison Rape Elim nation Act or
ot her federal |aw or even in Kansas prison regulations setting
forth m ninmum conditions which nust exist before a prisoner
t hought to have been involved in prohibited sexual activity may
be required to undergo a nmedi cal sexual assault exam The court
is not made aware of any published practice or policy wth
regard to whether such a test may be adm nistered agai nst an
inmate’s will for activity which may not technically anmount to
sexual assault, for exanple, consensual sex. Such a claimm ght
be construed as one under the Eighth Amendnent if prison
officials were alleged to have forced an i nmate to undergo such
a test as a deterrent or punishment rather than as an
investigative tool. On the other hand, prisoners nust depend,
and rightly so, upon prison adm nistrators for protection from
sexual abuse, and prison officials’ failure to protect inmates

from known harm may be a constitutional violation. See Hovater

v. Robinson, 1 F.3d 1063, 1068 (10'" Cir. 1993). In order to
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state an Ei ghth Anmendnment claim plaintiff would have to all ege
that the prison official who forced himto take the examknew of
and di sregarded that it posed an excessive risk to inmate health

and safety. Gonzales v. Martinez, 403 F.3d 1179, 1186 (10!" Cir.

2005), Farnmer v. Brennan, 511 U.S. 825, 837 (1994). Plaintiff

makes only a conclusory claim that he was humliated and
suffered as a result of being adm nistered the exam He fails
to describe any particul ar aspect of the nmedical examitself as
unnecessarily cruel or having resulted in actual injury. I n
sum facts have not been alleged in this case, follow ng full
and total exhaustion, which would warrant going forward on this
claim particularly since plaintiff agreed® to submt to the
t est.

The court concludes fromthe foregoing that this action nust
be dism ssed for failure to state a claim 42 U.S.C. A
1997e(c) (2) provides:

In the event that a claimis, on its face, frivol ous,

mal i ci ous, fails to state a claim upon which relief

can be granted, or seeks nonetary relief from a

def endant who is inmmune from such relief, the court

may dismss the wunderlying claim wthout first

requiring the exhaustion of adm nistrative renedies.
Id. This section clearly contenplates the dism ssal on the
nerits of sonme clains even if they have not been exhausted. The

PLRA specifies that district courts shall sua sponte disnss

certain prison-condition conplaints:

3

He may have agreed to the exam because he believed it would exonerate him of the charge of
sexud activity. However, lack of medica evidence done did not mandate a finding of not guilty.
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The court shall on its own notion or on the notion of

a party dismss any action ... if the court is

satisfied that the action is frivolous, malicious,

fails to state a claim upon which relief can be

granted, or seeks nonetary relief froma defendant who

is imune fromsuch relief.
42 U.S.C. 1997e(c)(1). The court notes that “adm nistration of
HCF” is not a “person” subject to suit under 42 U.S.C. 1983.

For all the foregoing reasons, the court finds plaintiff has
failed to state a claim and this action accordingly nmust be
di sm ssed. The dism ssal of plaintiff’s unexhausted clains,
whi ch are not al so found to be without factual or |egal support,
is wthout prejudice.

IT IS THEREFORE BY THE COURT ORDERED this action is
di sm ssed and all relief denied, and that plaintiff’s notion for
| eave to proceed in forma pauperis (Doc. 2) is denied as noot.

I T 1S SO ORDERED

Dated this 17th day of August, 2005, at Topeka, Kansas.

s/ Sam A. Crow
U. S. Senior District Judge
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