IN THE UNITED STATESDISTRICT COURT
FOR THE DISTRICT OF KANSAS

DERWIN STEWART,
Petitioner,

V. Case No. 05-3238-WEB

RAY ROBERTS

El Dorado Correction Facility
&

PHIL KLINE

Kansas Attorney Generd,

N N N N N N N N N N N N N

Respondents.

MEMORANDUM AND ORDER

Now before the Court is Petitioner’ s second habeas corpus memorandum and second motion to
proceed informapauperis. (Docs. 25, 27). Petitioner was convicted in 1997 of reckless second degree
murder and aggravated assault and was sentenced to 166 months. The Court denied Petitioner’ s motion
for relief under habeas corpus onApril 26, 2006 and judgment was entered onMay 15, 2006. (Doc. 23).
Petitioner filed anctice of gppeal, a second habeas corpus memorandum and asecond request to proceed
in forma pauperis on May 15, 2006. (Docs. 25, 26, 27).

“[R]egardless of how it is styled or construed..., a motion filed within ten days of the entry of
judgment that questions the correctness of the judgment is properly treated as a Rule 59(e) motion.”
Phelps v. Hamilton, 122 F.3d 1309, 1323 (10th Cir. 1997) (citations omitted). Petitioner’s second
memorandum was filed on the same day as the judgment and it disputes the Court’ sdenia of Petitioner’s

habeas corpus petition; therefore, the Court will tregt it asa motion to dter or amend judgment under Rule



59(e). Fed. R. Civ. P.59(e); (Doc. 23).

A motion under Rule 59 (e) “should be granted only to address an intervening change in the
contralling law, new evidence previoudy unavailable, or to correct clear error or manifest injustice”
Servants of the Paraclete v. Doe, 204 F.3d 1005, 1012 (10th Cir. 2000). It “is appropriate where the
court has misapprehended the facts, aparty’ s position, or the controlling law.” 1d. A litigant, however,
should not use such a motion to rehash previoudy rejected arguments or to offer new legd theories or

facts” Demster v. City of Lenexa, 359 F. Supp. 2d 1182, 1184 (D. Kan. 2005).

|. Procedurally barred issues.

Petitioner’ s disputes the Court’ s finding that his clams were procedurdly barred. A Rule 59(e)
motion is not avalable as a second chance to offer new legd theories. Petitioner had an opportunity to
rebut Respondent’ s exhaustion argument yet he falled to file areply.

Out of an abundance of caution the Court will addressthisclam. Petitioner clams his appellate
counsdl’s failure on direct apped to raise ineffective assstance of counsd is cause for the procedura
default. (Doc. 25, Ex. 8-9). Peitioner’s clam is unpersuasive because he could have raised the
procedurdly barred ineffective assistance arguments on state collatera apped. Thomasv. Gibson, 218
F.3d 1213, 1221 (10thCir. 2000); Kan. Stat. Ann. 8 60-1507. Moreover, exhibits provided by Petitioner
show counsdl on direct appeal informed Petitioner how to raise ineffective assstance of counsd on date
collatera apped. (Doc. 25, Ex. 9, 12-13). Consequently, Petitioner’ smotion cannot be granted ashe has
failed to show clear error or manifest injustice.

Next, Petitioner dams clear error because the procedurdly barred clams were raised at the State
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level. Petitioner points to issues raised to the trid court aswdl as exhibits showing letters he wrote to the
trial judge and to hiscounsdl. (Doc. 25, Ex. 1-4, 6-7).

This argument is unpersuasve. A petitioner isrequired to satidy the exhaustion requirement by
giving “the state courts one full opportunity to resolve any congtitutiond issues by invoking one complete
round of the State’ s established appellate review process.” O’ Qullivanv. Boerckel, 526 U.S. 838, 845
(1999). Issues Petitioner raised to counsdl and thetrid court but not raised to the KCA and KSC are
unexhausted. Dever v. Kansas State Penitentiary, 36 F.3d 1531, 1534 (10th Cir. 1994) (exhaustion
requirement satisfied if issue has been properly presented to the highest state court).

For further support, Petitioner citespagesinthe appellate briefs and state court opinions. Contrary
to Petitioner’ s assartions, the briefs and state court decisions oncollateral and direct review do not show
these issues to have beenraised.  The Court finds no clear error or manifest injudtice in its decision to

procedurdly bar some of Petitioner’s clamsfor relief.

[l. Ineffective Assstance of Counsd.

Inhisnext clam, Petitioner provides additiona factud support that his counsd wasineffective for
faling to preserve his Fifth Amendment rights by alowing into evidence the taped police interview.
Petitioner dleges his counsd did not let him listen to the tapes and made misrepresentations to induce
Petitioner into alowing the tape to be played. The Court is unable to offer Petitioner relief onthis ground
asthis clam was previoudy raised and denied and a post-judgment motion is not to be used to shore up
failed arguments with new factud dlegations.

Petitioner next makes anew argument for ineffective assistance of counsd. He claims his counsdl
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faled to cdl two witnesseswho could have produced exculpatory evidence. The Court is unable to grant
Petitioner rdlief on thisground. Firgt, the Court notes that Petitioner has faled to include affidavits from
these witnesses gaing what would have been thar testimony. Thisin itsdlf isfatd to Petitioner’s dam.
United States v. Cosby, 983 F. Supp. 1022, 1026 (D. Kan. 1997) (conclusory allegations about
substance of witnesses testimony an insuffident bas's for relief without affidavits from those witnesses).
Second, this new ineffective ass stance of counsel argument could have beenraised by Petitioner inhisinitid
habeas brief; consequently, it is an ingppropriate arlgument onamotionto ater ajudgment. See Servants,
204 F.3d at 1012 (Rule 59(e) not appropriate to advance arguments that could have beenraisedin prior

briefing).

[1l. Factud support for conviction.

Petitioner arguesthe Court committed clear error by deciding Petitioner suffered no prgudicefrom
counsdl’ sintroduction of taped interviews. Specifically, Petitioner disagreesthat the evidencein therecord
is sufficient to sustain his convictions without the tapes. As support, Petitioner cites favorable comments
made by witnesses.

Petitioner’ sarguments are unpersuasve. Firgt, two of the witnesseshe quotesare not liged inthe
record as even having testified. Moreover, Petitioner provides no afidavits from these individuas. See
Cosby, 983 F. Supp. a 1026. Such unsupported assertions do not provide a basis for relief.

Furthermore, the Court considered dl the evidenceinthe record in its review of Petitioner’ sdam,
including the testimony Petitioner cites from the record. Petitioner’ srecitationof isolated quotes from the

record does not show clear error in the Court’s prior andyss thet there is sufficient evidence to support
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Petitioner's murder conviction. With respect to the aggravated assault conviction, Petitioner directs the
Court’ sattention to statements made by Marlin Rice that he didn’t believe Petitioner wastrying to hit him.
(R. Vol. 8at 18: 19-20). This one quote from the record does not show the Court’ sdecisonto be clear
error as Rice made many other statements which provide a sufficient evidentiary basis to support
Petitioner’ s aggravated assault conviction.*

Q. Do you remember thinking he was going to try and run you over?
A. Maybediving over acar.

Q. Do youremember ever making the satement you thought that he was going to try and run you
down?

Hewas - - | knew he was mad at me, but - -

Q. And he was coming your direction?

A. Hedid.

Q. And you jumped out of the way?

A

Q

A

>

. Yeah.

. Describe the manner in which the car was moving towards you?

. Hebacked up then siwvung around (gesturing). Yeah, | jumped out of theway. | wasn't going
to get hit by no car.

Q. Describe the speed of the car.

A. It was coming pretty fast.

Q. And how wasit coming - - how was the car moving in relation to the way you were standing
and the location of where you were standing?

A. It was coming in the direction where | was &, S0, yeah, | got out of the way.

Q. And you remember tdling Detective Hennessy that you didn’t try and stop him because you
thought he was trying to hit you, too?

A. Wdl, likel sad - -

Q. Do you remember - - do you remember telling him that?

A. | might havetold him that, I don’'t know.

Q. Andisthat, today, the way you recdl feding a the time?

A. Istha how I fed right now?

Q. Isthat how you recdl feding back in December?

! The Court provided citations to the record in itsinitia opinion; however, the Court will cite
additiond testimony as further support for Petitioner’ s aggravated assault conviction.
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A. | probably did, because | was alittle upset.

Q. Okay. And the defendant was alittle upset, too, right?

A. (Nodding afirmatively).
(R. Vol. 8 at 18: 21 t0 19: 23, 24: 7-19)

Petitioner has falled to show that he suffered prejudice fromthe playing of the audio tape as there
is sufficient evidence to support his convictions without the tape. Consequently, the Court finds no basis

for amending the judgment as there is no manifest injustice or clear error.

V. Sdf-defense and involuntary mandauohter.

Petitioner next arguesthat the people involved intheincident were inherently violent; consequently,
ajury ingruction for involuntary mandaughter based on excessive force during sdif defense is justified.2
Petitioner supports this dlegation with a police report showing a knife fight involving some of the same
people Petitioner aleges attacked him on the date of the murder.

Petitioner's daim fails on many grounds. Firdt, Petitioner fails to show the police report was
evidence that was previoudy unavailadle until now. Second, Petitioner argued for alesser jury ingruction
in his initid habeas memorandum. Because post-judgment motions are unavailable to recycle previous
arguments, no relief is possble on thisground. Third, had Petitioner carefully read the Court’ sopinion, he
would have known that the Court does not review “a state court’ s failure, ina non-capital case, to givea

lesser included offense indruction.” Dockins v. Hines, 374 F.3d 935, 938 (10th Cir. 2004).

2 In his brief, Petitioner aleges certain people were violent without stating how this provides a
basisfor relief; consequently, the Court construed this dlegation liberdly as one providing more support
for hislesser offense jury ingruction clam.
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Consequently, the Court declines to amend the judgment on this ground.

V. The State’ s witnesses committed perjury.

Inanew argument, Petitioner dleges that the state’ switnesseslied at trid. Petitioner supportsthis
proposition with police report from 1997 gating that the victim's fingerprints were found on thevictim's
car which, according to Petitioner, conflicts with testimony at tridl.

The Court declinesto dter the judgment on thisground. First, Petitioner has not shown that this
evidence from 1997 was previoudy unavailable. Second, this new argument falls becauise post-judgment

motions are not gppropriate for the purpose of introducing novel alegations of trid error.

V1. In Forma Pauperis.

Petitioner aso renews his argument to proceed in forma pauperis. (Doc. 27); 28 U.S.C. §1915.
Thistime, Petitioner has appropriately included an afidavit of poverty and acopy of his prisontrust account
for the previous six months. However, the Court declinesto grant m status to proceed informa pauperis
because he is not so indigent that he cannot afford to pay the costs of this action. The record shows
Petitioner has abdance of well over the $150 threshold set by therulesin thisdidrict.  See D. Kan. R.
9.1(g) (motion in forma pauperis may be denied if vaue of money in petitioner’s indtitutiona account

exceeds $150).



Petitioner’ smotionto amend the judgment under Rule 59(e) (Doc. 25) and request to proceed in

forma pauperis (Doc. 27) are hereby DENIED.

SO ORDERED this 13th _ day of June, 2006.

§ Wedey E. Brown
Wedey E. Brown, Senior U.S. Didrict Judge




