IN THE UNITED STATESDISTRICT COURT
FOR THE DISTRICT OF KANSAS

DERWIN STEWART,
Petitioner,

V. Case No. 05-3238-WEB

RAY ROBERTS

El Dorado Correction Facility
&

PHIL KLINE

Kansas Attorney Generd,

N N N N N N N N N N N N N

Respondents.

MEMORANDUM AND ORDER

Pursuant to 28 U.S.C. § 2254, petitioner Derwin Stewart seeks relief from his Kansas state
conviction. Petitioner argues his sentence is uncongtitutional and requests to be gppointed counsd, have

an evidentiary hearing and to proceed in forma pauperis.

. FACTS
The incident took place outside the home of the victim, SandraMason.  Shelived with her husband,
Will Perkins, their three children and two other friends. Petitioner was at the victim'’ s house but was told

to leave. Thevictim, Petitioner and others went outside, where an argument ensued. As Petitioner left in

his car, he druck the victim twice, killing her and amost hit another person.

. PROCEDURAL HISTORY




INn1997, Petitioner was convicted of reckless second degree murder and aggravated assault and
was sentenced to 166 months. Petitioner directly appealed his convictionto the Kansas Court of Apped's
(KCA). On direct review, Petitioner dleged that his due process rights were violated because the jury
viewed the crime scene outside his presence and the trid court erred by faling to give alesser included
offenseingruction. These contentionswere denied. Stewart v. Kansas, No. 80,287 (February 4, 2000)
(unpublished). The Kansas Supreme Court denied Petitioner’ s request for review on May 2, 2000.

Petitioner filed acollaterd appeal pursuant to Kan. Stat. Ann. § 60-1507 onJune 1, 2000. Inthat
petition he aleged ineffective ass stance of counsal because his counsd failed to investigate additiond facts
and witnesses; his counse was prejudiced; and his counsel violated his Fifth Amendment rightsby advising
himnot to testify and dlowing taped incriminating atementsinto evidence without comment by Petitioner.
Thetrid court denied this apped and the KCA affirmed that decison. Stewart v. Kansas, No. 90,137
(February 20, 2004) (unpublished). The KSC denied Petitioner’ s request for review on May 25, 2004.
Petitioner filed this request for habeas relief on May 26, 2005. The State filed a response but Petitioner

filed no traverse.

. EXHAUSTION.

Prior to ruling onthe meritsof Petitioner’ sclams, the Court must first determineif they have been
exhausted at the state court levd. “The exhaustion requirement is satisfied if the federd issue has been
properly presented to the highest state court, elther by direct review of the convictionor inapostconviction
attack.” Dever v. Kansas State Penitentiary, 36 F.3d 1531, 1534 (10th Cir. 1994); 28U.S.C. §2254.

Inthe case sub judice, Petitioner raisesthe following dams that were not firg presented to the state courts:
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1) hisFfthAmendment rightswere violated because his taped interview was entered into evidence and the
gatements on the tape were involuntary because he was drunk; 2) the transcript was not checked for
accuracy; 3) theinterview violated his Mirandarights, 4) the trid violated the rules prohibiting hearsay; 5)
he was not present when the jury listened to histaped statements during deliberation; 6) the court violated
his right to cross examine witnesses and 7) the court and prosecution misstated the law. (Doc. 2 & 3, 5,
6, 9, 21-23, 25, 42, 47, 50, 53, 60). Additiondly, Petitioner presents ineffective assstance of counsd
argumentsthat were not made before Kansas courts. Petitioner dlegesthat histrid counsd wasineffective
because: 1) he made a bad dosng argument; 2) his cross-examinations were ineffective; 3) he did not
object to Petitioner’ staped statements being played for the jury; and 4) his counsel did not uphold the duty
of loyalty to hisclient. (Id. at 5, 29, 42, 59-60).

“[T]he Supreme Court has hdd that if a petitioner failed to exhaust State remedies and the court
to which the petitioner would be required to present hisdamsinorder to meet the exhaustion requirement
would now find the daims procedurdly barred, the dams are considered exhausted and proceduraly
defaulted for purposes of federd habeasrdief.” Thomas v. Gibson, 218 F.3d 1213, 1221 (10th Cir.
2000); Coleman v. Thompson, 501 U.S. 722, 735 n.1 (1991).

For this Court to hear Petitioner’s new dams, he would have to present them first to Kansas
courts, however, Kansas courtswould find these dams untimely. The Kansas satute governing collatera
motions states:

(2) Any action under this section must be brought within one year of: (i) The find order of the last

gppellate court in this state to exercise jurisdiction on a direct appeal or the termination of such

appellate jurisdiction; or (ii) the denia of a petition for writ of certiorari to the United States

Supreme Court or issuance of such court’sfina order following granting such petition.
(2) Thetime limitation herein may be extended by the court only to prevent manifest injustice.
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Kan. Stat. Ann. 8§ 60-1507(f).

Thetimelimit for rasng preexisting dams in collateral motions beginsto run on July 1, 2003, the
date the Satue became effective. Hayes v. Sate, 34 Kan. App. 2d 157, 158, 115 P.3d 162 (2005).
Petitioner’s clams preexist July 1, 2003; consequently, Petitioner’ sfallure to present these claims before
any Kansas court results in those clams being procedurally defaulted. See O’ Sullivan v. Boerckel, 526
U.S. 838, 848 (1999). The Court may not consider procedurally barred claims if the bar rests upon an
independent and adequate procedura ground. Thomas, 218 F.3d at 1221.

“A procedura rule is independent if it is based upon state law, rather than federd lawv. To be
adequate, astate’ s procedural rule used to bar consderation of aclam must have been firmly established
and regularly followed by the time as of whichitisto be applied.” Andersonv. AG, 342 F.3d 1140, 1143
(20th Cir. 2003) (internd quotations and citations omitted).

The period of limitations in Kan. Stat. Ann. 8 60-1507(f) is a date law o it qudifies as
independent. Thislaw isfirmly established asthe Kansas legidature amended the statute in 2003 to add
time limitations and the KCA has gpplied it to bar untimdy collateral appeals. Hayesv. Sate, 34 Kan.
App. 2d 157, 158, 115 P.3d 162 (2005). Becausethe state procedura bar isindependent and adequate,
the Court may not consder Petitioner’s new clams unless he can demonstrate cause and pregjudice or a
fundamental miscarriage of justice. Thomas, 218 F.3d at 1221.

Petitioner failsto show ether amiscarriage of justice or cause and prejudice for the default. The
Court does not find amiscarriage of justice as Petitioner does not provide any factsthat would show actual
innocence. See Calderonv. Thompson, 523 U.S. 538, 559 (1998) (The miscarriage of justice exception

isconcerned withactual as compared to lega innocence... To be credible, adam of actua innocence must
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be based on reliable evidence not presented at trid).
Petitioner also fails to show cause for the default. He provides no explanation for falling to meke
theseargumentsbefore Kansas courts. The Court holdsthat Petitioner’ sclamsasdescribed in thissection

are consdered exhausted and proceduraly defaulted.

V. STANDARD OF REVIEW.

The Court’s standard of review is set out in the Antiterrorism and Effective Death Penalty Act of
1996 (AEDPA), which® circumscribesafederal habeas court’ sreview of astate-court decison.” Lockyer
v. Andrade, 538 U.S. 63, 123 S. Ct. 1166, 155 L. Ed.2d 144, 154 (2003). Where a state court has
adjudicated adam on the merits, the Court may not grant awrit of habeas corpus unlessthe adjudication:

(2) resulted inadecisionthat was contrary to, or involvesan unreasonable

goplication of, dearly esdablished Federd law, as determined by the

Supreme Court of the United States; or

(2) resulted inadecisionthat was based onanunreasonable determination

of the factsinlight of the evidence presented inthe State court proceeding.
28 U.S.C. § 2254(d).

Under 8 2254(d)(2), “the only questionthat matters,” is“whether a state court decisonis contrary
to, or involved an unreasonable application of, clearly established Federal law.” Lockyer, 155 L. Ed. 2d
at 155. In other words, if § 2254(d)(1) applies, the Court need not conduct ade novo review of the state
court decison. Id.

Clearly established Federd law means, “the governing legd principle or principles set forth by the

Supreme Court at the time the state court rendersits decison.” Id. Determining what the Supreme Court

has clearly established isusudly “sraghtforward.” 1d. Fire, astate court’s decison is contrary to such

-5-



law “if the state court applies arule different from the governing law set forth in our cases, or if it decides
a case differently thanwe have done onaset of materidly indidinguishable facts.” Bell v. Cone, 535 U.S.
685, 694, 122 S. Ct. 1843, 152 L. Ed.2d 914, 926 (2002). Second, the state court’ s application of
clearly established Federd law is unreasonable “if the state court correctly identifies the governing legd
principle from our decisons but unreasonably applies it to the facts of the particular case.” 1d. The
gpplication must be unreasonable, not just incorrect. 1d. “Avoiding these pitfals does not require citation
of [Supreme Court] cases-indeed, it does not evenrequire awareness of our cases, S0 long as nether the
reasoning nor the result of the state-court decison contradicts them.” Patton v. Mullin, 435 F.3d 788,
794 (10th Cir. 2005) (citing Early v. Packer, 537 U.S. 3, 8 (2002)).

Section 2254(€)(1) requires this Court to presume the state court’s factua determinations are
correct; furthermore, the prisoner bears the burden to rebut the presumption by clear and convincing
evidence. 8 2254(e)(1). The Court does not stand to correct errors of state law and is bound by a state

court’ sinterpretation of itsown law. Estellev. McGuire, 502 U.S. 62, 67-68 (1991).

V. INEFFECTIVE ASSISTANCE OF COUNSEL

Inhis 62 page memorandum, Petitioner incoherently arguesthat histria and appe latecounsa were
ineffective for faling to protect his Fifth Amendment rights because trid counsd dlowed into evidence
taped incriminating statements made by Petitioner and appellate counsd falledto raisethisissue. (Doc. 2
at 14, 59).

Using Kansas gtate law, the KCA denied these clams. The KCA cited the following Kansas

gandard regarding ineffective assstance of counsd!:
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Before counsel’ sass stanceis determined to be so defective asto require reversd of a conviction,
defendant must establish (1) counsd’s performance was deficient, which means counsd made
errors so serious that counsd’s performance was less than that guaranteed by the Sixth
Amendment, and (2) the deficient performance prejudiced the defense, which requires showing
counsdl’s errors were S0 serious they deprived defendant of afair tridl.

Sate v. Sewart, No. 90,137 at 4 (citing Sate v. Kirby, 272 Kan. 1170, 1194, 39 P.3d 1 (2002)).

Thislaw isat least asfavorable asthe familiar Strickland standard under Federal law. Strickland
v. Washington, 466 U.S. 668 (1984). Consequently, the Court will analyze Petitioner’s clams to
determine if the Kansas result was an unreasonable gpplication of Federd law.

To establish a dam of ineffective assistance of counsd, Petitioner must show that his counsd’s
performance fdl below an objective standard of reasonableness and that the deficient performance
prejudiced hiscase. Strickland, 466 U.S. at 687-688. To establish prgudice, Petitioner must show that
thereisa reasonable probability that, but for counsel’ s deficient performance, the result of the trid would
have been different. Id. at 694.

Petitioner claims his counsd wasineffective by dlowing atgpe contaning incriminating Satements
to be played to the jury without obtaining a waiver of Petitioner’s Fifth Amendment rights. Petitioner’s
datements at trial conflict with this alegation. The following colloquy in court occurred between defense
counsel and Petitioner outsde the presence of thejury.

Q. Mr. Stewart, you recal being interviewed by Detective Gouge on December 14, 19967

A. Yes

Q. Now, jud prior to that time, you were interviewed by Detective Hennessey. Do you recall

that?

A. Yes

Q. And at the time of that interview, Detective Hennessey went through with you your Miranda

warnings, and you received a written form that was presented to you that you sgned and

acknowledged that you understood your rights to have counsd and those other rights contained
on the form. Do you recal that?



A. Yes

Q. And then at near the conclusionof that interview with Detective Hennessey, you told him that
you didn’'t want to talk with him anymore. Do you recdl that?

A. Yes

Q. And then ashort time later, Detective Gouge came into the interview room; and you indicate
to him that you were ill willing to talk. st that correct?

A. Yes

Q. Andtherewere no promisesor threats made to you about whether or not you should continue
to talk with Detective Gouge, were there?

A. No.

Q. Andit'syour testimony today, isn'tit, ar that this Satement that you gave to Detective Gouge
was given fredy, knowingly, intdligently and voluntarily. Isthat correct?

A. Yes

Q. And by virtue of the Court alowing that satement to be played to the jury in thistrid, you
undergtand that you' re giving up any rightsthat you might have withrespect to asking the Court not
to dlow that statement into evidence, don't you?

A. Yes

Q. And you'reasowillingto give up your right to apped from that decison that this statement be
admitted in evidence againgt you. |sn't that correct?

A. Yes

Q. Infact, you understand that there are certain portions of that statement that tend to incriminate
you, meaning that they may lead the jury to conclude that you' re guilty by virtue of the statements
that are contained in that interview. Y ou understand that, too don't you?

A. Yes. | do.

Q. Andyou’ vehad an opportunity to review both Detective Hennessey’ stranscript and Detective
Gouge' s transcript?

. Yes,

And you fed like you're doing this because it’sin your best interests?

Yes, | do.

Y ou don't have any hesitation about that?

None.

And we ve taked about it at length, haven't we?

Yes.

>PO>O0>02

(R., Vol. 6 at 267-269).
This conversation shows Petitioner made the decison not to contest the voluntariness of his
statements on the tape and he was aware the tape would be played to the jury. The colloquy shows that

he wasfuly aware of the incriminating statements in the tape but he wanted the tape played because it was
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inhisbest interest. The colloquy shows counsdl and Petitioner spoke at lengthabout thistrid strategy and
the ultimate decison was Petitioner’s.

Even if Petitioner’ s decison was the result of counsdl’s advice, “ strategic or tactica decisonson
the part of counsel are presumed correct, unlessthey were completely unreasonable, not merely wrong.”
Bullock v. Carver, 297 F.3d. 1036, 1047 (10th Cir. 2002). Unfortunately, the transcript of the taped
interview between Petitioner and Detective Gouge is not part of the record; hence, it isimpossble to divine
if it was areasonable strategy to enter it into evidence.

Even assuming arguendo that the decision to enter the interview into evidence was completely
unreasonable, to show ineffectiveness Petitioner mugt aso show that “the decisionreached by the jury had
areasonable probability of baing different absent hiscounsd’saleged error[]...” United Satesv. Jones,
852 F.2d 1285, 1277 (10th Cir. 1988). When determining if Petitioner was prgjudiced, the Court “must
congder the totdity of the evidence beforethe judge or jury.” Strickland, 466 U.S. at 695. “Moreover,
averdict or concluson only weskly supported by the record ismorelikdy to have been affected by errors
than one with overwhelming record support.” 1d. at 696.

In this case, there is suffident factua support for Petitioner’s conviction without incriminating
Statements in the interview.  Will Perkins was the husband of the victim and witnessed the incident. He
gave adetailed account about how Petitioner struck the vicimwithhis car, backed up and struck her again.
(R., Vol. 6 a 51-53, 62-64). He dated that Petitioner was laughing and smiling when striking the victim
with hiscar. (1d.). Perkins dso stated that Petitioner attempted to run over imand another person. (Id.
a 54, 83, 84). Malin Rice, Petitioner’s coudn, tedtified that Petitioner hit the victim pinning her against

another car. (R, Vol. 8 a 20). Rice dso tedtified that Petitioner was angry at him and drove the car fast
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in hisdirection and he had to jump out of theway. (Id. at 19). Another witness, Dale Tildan, Sated that
Petitioner’s car was facing the dley and there was nothing blocking it. (Id. a 66). Tildan stated that
Petitioner backed up and then drove forward griking the vicim.  (1d. at 67). He then stated while the
victim was ugng the bumper of a nearby car to try to get up, Petitioner backed up and drove forward
crushing the victim againgt the car. (Id. at 68). Tildan stated that Petitioner struck her across the chest
area. (Id). Another witness, CoronaDavistedtified that Petitioner intentiondly hit the victim once, backed
up and struck her again in the chest whichpinned her againgt another car for aperiod of time. (R., Vol 6
at 103-107, 113-114). Shetedtified that Petitioner was smiling and appeared to be enjoying what he was
doingtothevictim. (Id. a 105). Before dying, the victim told Davis that her chest hurt. (Id. at 107). A
coroner subsequently testified that the desth was blunt force traumato the chest. (1d. at 229). Pamda
Venemen stated that Petitioner spoke to her after the inddent and said “I hit the fat bitch.” (1d. at 191).

Conseguently, even if Petitioner’s counsel had objected to the tape and prevented its entry into
evidence, there was a substantid amount of evidence to support the conviction. Petitioner hasfaled to
show that the jury would have decided the case any differently had the interview not been entered into
evidence. Because Petitioner cannot show prejudice, the decison of the KCA to deny Petitioner’s
ineffective assstance of counsel clam was not an unreasonable application of federa law.

Hndly, Petitioner’ s contentionthat appellate counse failed to raisethis dam onappeal iscontrary
to therecord. (Doc. 2 at 59). The record shows appellate counsel raised thisissue on Petitioner’s Sate
collatera apped. The KCA addressed and denied thisclaim. Stewart v. Kansas, No. 90,137 at 6-9 .

Consequently, Petitioner’ s gppellate counsel on collaterd apped was not ineffective.
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VI. THE JURY, PETITIONER AND THE CRIME SCENE

Petitioner next argues that his absence during the jury view of the crime scene rendered his
conviction unconditutiond. (Doc. 2 at 34). Specifically, he argues that his presence was necessary
because: to point out differences between the aime scene as it existed the night of the crime and how it
appeared during the jury view; to witness a disagreement among counsel at the crime scene; and to prevent
thejuryfromdrawing inappropriate inferencesfromhis absence. (Doc. 2 at 34). Petitioner raised thisissue
on direct gpped. The KCA denied Petitioner’s clam, stating:

Sewat’sonly right regarding his attendance at the jury view was his congtitutiona due process

right to afar trid. The jury view was important to assigt the jury in evauating the conflicting

testimony of the witnesses. Some witnessesindicated Stewart’ scar was parked at anangle which
could account for his maneuvering back and forth in an effort to leave. Other evidence, including

Stewart’ s statement, indicated he had an unobstructed straight-forward exit out of the dley and on

to the street, yet he purposely drove back and forth, hitting Masonand aming at others. Defense

counsdl fully explored those differences, leaving the jury to decide the factsbased onthe witnesses
credibility.

Stewart has not shown any prejudice or how the results would have been different had he been

present at the jury view. Stewart reliesupon speculationthat he could have assisted counsdl. The

Shyder Court rejected this contention, noting a defendant had nathing to gain at such a limited

ingpection. 291 U.S. a 108. Under thetotdlity of the circumstances, Stewart received afair trial.

No violation of his due processrightsis shown.

Stewart v. Kansas, No. 80,287 at 6-7.

The Court will evauate Petitioner’s claim under Shyder to determineif the KCA’s decison was
areasonable gpplicationof federal lav. The KCA relied correctly identified Shyder asthe appropriate law
onwhichto decide Petitioner’ sdam. The Supreme Court hasheld that adefendant’ sabsencewhen ajury
views a aime scene is not a conditutiond violation. Snyder v. Massachusetts, 291 U.S. 97 (1934).

While portions of Snyder have been overruled, the centra holding of Shyder remainsgood law. Larson
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v. Tansy, 911 F.2d 392, 394 (10th Cir. 1990); Kentuckyv. Stincer, 482 U.S. 730, 745 (1987); Devin
v. DeTella, 101 F.3d 1206, 1209 (7th Cir. 1996)

Petitioner claims he was prejudiced because he could not point out differences betweenthe crime
scene at the jury view and the day of the crime. The Shyder Court directly addressed this argument, Sating:

The Fourteenth Amendment does not assure to a defendant the privilege to be present at such a

time. Thereisnothing he could do if he were there, and dmost nothing he could gain.  The only

shred of advantage would be to make certain that the jury had been brought to the right place and
had viewed the right scene...The argument is made that conceivably the place might have been
changed and in a way that would be meterid. In that event the fact would be brought out by
appropriate inquiry. There could be inquiry of witnesses in court and of counsd out of court.

Description would disclose the conditions at the view, and the defendant or hiswitnesses could

prove what the conditions were before.
Shyder, 291 U.S. at 108.

Giventhe reasoning in Shyder, the KCA’ srgjectionof Petitioner’ sclaim was not an unreasonable
goplication of federd law.

Petitioner so claims he was prejudiced by an atercationbetween counse at the crime scene and
by possible negative inferences the jury could presume fromhisabsence. Whilethese argumentswere not
specificdly addressed by Shyder, the case did give a genera test to be used to evauate a defendant’s
absence from a crime scene view. “[T]he presence of a defendant is a condition of due process to the
extent that afair and just hearing would be thwarted by hisabsence, and to that extant only.” Id. at 107-
108. Thus, Petitioner needs to show that his absence caused an unfair and unjust tria.

Petitioner argues that he was prejudiced by a comment made by the prosecutor to Petitioner’s

attorney during the jury view. The prosecutor stated, “[w]ell Randy, are you going to let them see this

too?’ (R., Vol. 8 a 36-37). Thisargument ismeritless. Firdt, Petitioner failsto explain how his presence
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at the arime scene would have amdiorated the dleged prejudi ce suffered by this statement.  Second, there
is nothing inherently pregjudicid about the comment; therefore, it is not sufficient to cause Petitioner’ strid
to be unjus or unfar. The KCA appropriately applied federd law gating that under the totdity of
circumstances there was no due process violation.

Findly, Petitioner argues he was prejudiced because the jury might have inferred that he was too
dangerous to come to the crime scene viewing. (Doc. 2 a 35). Therecord doesnot provide any support
for Petitioner’ s speculative argument. Neither counsdl had any objectionsto the manner in which the view
of the crime scene was conducted. (R., Vol. 6 a 157). Moreover, the trid court clearly informed the
jurorsabout the limited purpose of the viewing of the crime scene. (Id. at 155-156, 164). Norecord was
made, no witnesses testified, no new evidence was introduced and the narration was limited to identifying
landmarks referred to in the tesimony. State v. Stewart, No. 80, 287 at 6; Kan. Stat. Ann. 8 3418; (R.,
Vol. 6 at 155-156, 164).

Comments by Justice Cardozo inthe Shyder opinion are ingtructive when addressing speculative
cdams “Thereisadanger that the crimind law will be brought into contempt — that discredit will even
touchthe great immunitiesassured by the Fourteenth Amendment — if gossamer possibilitiesof prejudice
to a defendant are to nullify a sentence pronounced by a court of competent jurisdiction in obedience
to locd law, and set the quilty free” Shyder, 291 U.S. at 122 (emphess added). Giventhelimited scope
of the crime scene viewing and the specul ative nature of Petitioner’ sdam, the Court findsthat Petitioner’s
conviction was not obtained unjustly or unfarly; consequently, the KCA'’s rgection of thisdam was a

reasonable application of federd law.
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VIiI. IMPROPER JURY INSTRUCTIONS

Petitioner next arguesthefollowing: 1) thetria court erred by failing to include a jury indruction
for involuntary mandaughter under Kan. Stat. Ann. 8 21-3404(c); and 2) the KCA erroneoudy applied
the legd standard when evauating this claim on direct apped.® (Doc. 2 at 38, 41). Thelaw inthisCircuit
dates:

The Supreme Court has never recognized afedera congtitutionad right to alesser included offense

indruction in non-capital cases, and nather has this court. Our precedents establish a rule of

“automatic non-reviewability” for clams based on astate court’ sfallure, in a non-capital case, to

give alesser indluded offense ingruction.
Dockinsv. Hines, 374 F.3d 935, 938 (10th Cir. 2004).

The Court is unable to afford Petitioner habeasrelief on hisfirs argument for the reasons set forth
above. In Petitioner’ ssecond argument he states the KCA erroneoudy re-weighed the evidence when it
rejected Petitioner’s lesser jury ingtruction on direct appeal. The KCA’s dleged misgpplication of state
law involvesa questionof state law, whichthis Court hasno power to address. Sallahidinv. Gibson, 275
F.3d 1211, 1227 (10th Cir. 2002). A federa court may grant habess relief only if the Sate court error
deprived the defendant of fundamenta rights guaranteed by the Condtitution. Id. Thereisno such right
implicated here. If atrid court’ sdecisonregarding jury indructions is non-reviewable then it follows that
adate court’s appelate review of that decison is a'so non-reviewable. Moreover, the Court notes that

Petitioner’ sargument is meritless. The KCA did not re-weigh the evidence and decide on a competing

view; rather, the KCA affirmed the trid court by reciting the substantia evidenceinsupport of the decison

1 The gatute defines involuntary mandaughter as “the unintentiond killing of ahuman being
committed...during the commission of alawful act in an unlawful manner.” 8 21-3404(c).
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not to issue the lesser jury ingtruction in § 21-3404(c).

VIilI. EVIDENTIARY HEARING.

Petitioner aso requests an evidentiary hearing. Thelaw limitsthe authority of the court to hold an
evidentiary hearing upon Petitioner’ s gpplication for relief:

(2) If theagpplicant hasfailed to develop thefactual basis of aclaimin State court proceedings, the

court shal not hold an evidentiary hearing on the claim unless the applicant shows that —

(A) thecdlam rdieson —

(i) anew rule of condtitutiond law, made retroactive to cases on collatera review by the Supreme

Court, that was previoudy unavailable; or

(i) afactud predicate that could not have been previoudy discovered through the exercise of due

diligence and

(B) the facts underlying the clam would be sufficient to establish by clear and convincing evidence

that but for congtitutiond error, no reasonable factfinder would have found the gpplicant guilty of

the underlying offense.
28 U.S.C. § 2254(¢)(2).

Thefirg question iswhether Petitioner has “faled to develop the factual basis of aclaim in State
court. Miller v. Champion, 161 F.3d 1249, 1253 (10th Cir. 1998). If so, the Court must deny an
evidentiary hearing unless Petitioner satisfies one of the two exceptions elucidated in section 2254(€)(2).
Id. “If, on the other hand, the applicant has not failed to develop the factsin Sate court, [we] may proceed
to consider whether ahearing is appropriate, or required under [pre-AEDPA] standards.” 1d.

The record shows Petitioner requested anevidentiary hearing during the state collateral proceeding
but the trid court denied the request. (R., Vol. 2 a 4, 7). Where the habeas applicant has sought to
devel op the factud basis underlying his petition, but a state court has prevented him fromdoing so, section

2254(€)(2) does not apply. Miller, 161 F.3d at 1253. Consequently, Petitioner “is entitled to receive an
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evidentiary hearing so long as his dlegations, if true and if not contravened by the exigting factud record,
would entitle him to habeas rdlief.” Id.

Because Petitioner’s dlegations do not entitle him to rdief, the Court denies his request for an
evidentiary hearing. Consequently, Petitioner is not entitled to the gppointment of counsd, asthisis only
mandated whenan evidentiary hearing has been granted. See Rule 8 (c), Rules Governing Section 2254

Casssin the United States District Courts.

[X. IN FORMA PAUPERIS.

Petitioner requestsleave to proceed informa pauperis. 28 U.S.C. § 1915; 28 U.S.C. § 1746; D.
Kan. R. 9.1(g). To obtain authorization to proceed in an action in forma pauperis a person mus,
...submit[] anafidavit that includes a statement of al assets such prisoner possessesthat the person
is unable to pay such fees or give security therefor. Such affidavit shall state the nature of the
action, defense or gpped and affiant’ s bief that the person is entitled to redress.
§ 1915(a)(1)(3).

Petitioner has not submitted the affidavit as required inthe above statute. Because Petitioner has

not fulfilled the prerequisites to proceed in forma pauperis; his application must be denied.
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Petitioner's motion for relief under 28 U.S.C. § 2254 (Doc. 1), request to proceed in forma
pauperis, request for an evidentiary hearing, request for appointed counsel and Certificate of Apped ability

under 28 U.S.C. § 2253 are hereby DENIED.

SO ORDERED this 26th day of April, 2006.

s Wedey E. Brown
Wedey E. Brown, Senior U.S. Didrict Judge
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