N THE UNI TED STATES DI STRI CT COURT
FOR THE DI STRI CT OF KANSAS

TERRANCE KELLY,
Pl aintiff,
V. CASE NO. 05-3228-SAC
ROBERT SAPI EN, et al .,
Def endant s.

VEMORANDUM AND ORDER

This is a civil rights conplaint, 42 U S.C. 1983, filed by
an inmate of the EI Dorado Correctional Facility, ElI Dorado,
Kansas (EDCF). Plaintiff also filed an application for |eave to
proceed in forma pauperis, and has submtted the initial partial
filing fee as directed. The court grants |eave to proceed in

forma pauperi st

CLAI MS

Plaintiff conplains he 1is <confined in admnistrative
segregation (ad seg) as “Oher Security Risk” (OSR) for “all eged
violations”, which he clains are only being “used” by prison
officials “to justify their actions.” He asserts prison
regulations as well as his constitutional rights are being

violated, in that he has been held in adm nistrative segregation
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Plaintiff is advised that he remains obligated to pay the baance of the statutory filing fee of $250.00
inthisaction. The Finance Office of the facility where he isincarcerated is directed by acopy of thisorder
to collect fromplaintiff’ saccount and pay to the clerk of the court twenty percent (20%) of the prior month's
income each time the amount in plaintiff’ s account exceeds ten dollars ($10.00) until the filing fee has been
paid in full. Plantiff isdirected to cooperate fully with his custodian in authorizing disbursements to satisfy
the filing fee, indluding but not limited to providing any written authorizationrequired by the custodian or any
future custodian to disburse finds from his account.



“for nore than 500 days” wi thout charges, disciplinary reports or
an evidentiary hearing on the all eged violations. Plaintiff also
argues that the restrictions and isolation of admnistrative
segregati on amount to “atypical and significant hardship” as well
as cruel and unusual puni shnent. He nanmes as defendants a nmenber
of his Unit Team the Warden at EDCF, and t he Kansas Secretary of
Corrections. The court is asked to declare that his
constitutional rights have been viol ated, order defendants fired,

enjoin retaliation, and award noney damages.

EACTS

As factual support, plaintiff alleges he was placed in “QOSR
on April 21, 2003, while at the Hutchinson Correctional Facility,
based on numerous allegations which are also reflected in an
adm nistrative review report attached to his conplaint. He
contends prison officials nust not have proof of these
al l egations, since he has not been charged with disciplinary
violations or crines. Plaintiff’'s exhibit “Admnistrative
Segregati on Review (Pursuant to | MPP?2 20-106), Monthly Revi ew
i ndi cates his “placenent classification” was pursuant to “I| MPP
20-104(1)(B)(13) O her Security Risk.” The Review provides the
reasons for his segregation placenent as follows:

Inmate Kelly is a validated nmenber of the Security Threat

Group “Brothers of the Struggle” “Folk Nation”. He was

pl aced in LTS at EDCF from LCF on 6/12/00, due to being an

active |leader of the “Folks” and his involvenment in the
pl anni ng of a disturbance that lead (sic) to unrest at LCF.

He was released on 12/26/01 and was placed on Intensive
Supervision. On 1/ 27/ 02, he was pl aced back in

2 KDOC | nternal Managenent Policy and Procedure.
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LTS, after being involved in a physical altercation in the
EDCF gym The fight involved i nmates goi ng through a gl ass
wi ndow in the gym Inmate Kelly was transferred to HCF/ C on
1/17/03 and placed into general population on 3/31/03. He
was pl aced back in segregation on 4/21/03 after information
was received by the EDCF 1& wunit that he was involved in

the attack on an inmate at EDCF. Inmate Kelly has been
communi cating with other validated STG nmenbers housed at
other facilities. Inmate Kelly' s active nmenbership and

apparent |eadership role or ability to give orders or

approve of actions by other STG nenbers makes Inmate Kelly

a danger to the safety and security of any facility, and it

is recomended that he be transferred back to long-term

segregation at the earliest possible date.
This Review al so indicates Kelly declined to comment. Return to
general popul ation or change in status was not reconmmended.

Plaintiff cites® | MPP 20-104 (1)(B)(13) O her Security Ri sk,
whi ch pertinently provides:

The Warden nmay place in adm nistrative segregation .

any inmate . . . if the inmate . . . (has) engaged in

behavi or which has threatened the maintenance of

security or control in the correctional facility.
Plaintiff cites | MPP 20-104(1)(B)(13)(a)(1) as providing that the
war den shall explain in witing the threat and show
justification. He then alleges “Sonething in wich (sic) was not
done nor is the wardens signature on any of the petitioner’s ad
seg report.” He also states he was not provided a hearing prior
to placement with opportunity to present objection or reasons
agai nst the placenent “because of the transfer to EDCF specia
housing wunit.” He also alleges defendants “continue to add

unf ounded reasons to justify their actions” according to the ad

seg report reviews received fromthe Board nonthly. He alleges

3

Fantff also quotesIMPP 20-104 (1)(B)(2)(b), which provides: “Any inmate held inadminidrative
segregation pending resultsof aninvestigationshdl be charged or released within three working days. . . .”
However, it does not appear that plaintiff is being held pending investigation. Paintiff dso cites IMPP 20-
101(11)(A) regarding segregation under conditions of emergency; however, hisown dlegations and exhibits
indicate heis not being held in ad seg under this IMPP but as other security risk.
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he has been “subjected to nonthly admn seg review boards
proceedings that are a sham” and that “over 700 days of
unwarranted ad seg” violates due process and rises to the |evel

of cruel and unusual puni shment.

LEGAL STANDARDS

It has long been held that the due process rights of
prisoners are subject to reasonable limtation or restriction in
light of the legitimate security concerns of a prison

institution, Bell v. Wlfish, 441 U S. 520, 546-47 (1979); and

t hat courts accord substantial deference to prison adm nistrators

in handling matters of internal security. Rhodes v. Chapnan, 452

U.S. 337, 349 FN14 (1981). It has also |long been settled that
i nmat es do not enjoy a constitutional right under the Due Process

Clause to remain in the general population. Hewitt v. Helns, 459

U S. 460, 468 (1983), overruled in part on other grounds, Sandin

v. Conner, 515 U.S. 472 (1995); Bailey v. Shillinger, 828 F. 2d
651, 652 (10th Cir. 1987); Tenpleman v. Gunter, 16 F.3d 367, 369

(10th Cir. 1994) (I nmates are not constitutionally entitled to any
particul ar classification or degree of i berty whi | e
I ncarcer at ed, and therefore an inmate's pl acenent i n
adm ni strative segregation, standing alone, does not constitute
a deprivation of i berty). Hewi t t explicitly hel d
“adm ni strative segregation is the sort of confinenent that
I nmat es shoul d reasonably anticipate receiving at sonme point in
their incarceration,” and thus does not involve *“an interest

I ndependent|y protected by the Due Process Clause.” Hewtt, 459



U.S. at 468-69. However, the Suprene Court also held that where
state law creates a liberty interest in remaining free from
conditions of admnistrative segregation, due process s
i mpl i cat ed. 1 d. In order to be entitled to relief, plaintiff
must show first that he has a constitutionally protected |liberty

i nterest in avoiding placenent in ad seg at EDCF, and second t hat

the process utilized to place and maintain himin ad seg did not
satisfy constitutional requirenments. See Wl kinson v. Austin,
_us __, 125 s.Ct. 2384, 2395 (June 13, 2005).

EXHAUSTI ON OF ADM NI STRATI VE REMEDI ES

A threshold, procedural question, which has arisen upon
initial screening of the conplaint, is whether or not plaintiff
has exhausted adm ni strative renedies on all the clains he raises
before this court. The Prison Litigation Reform Act provides:

No action shall be brought with respect to prison

condi ti ons under (42 U.S.C. 1983), or any ot her Federal

|l aw, by a prisoner confined in any jail, prison or

ot her correctional facility until such adm nistrative

remedi es as are avail abl e are exhaust ed.

42 U.S.C. 1997e(a). Plaintiff is a prisoner confined in EDCF
and this is an action “with respect to prison conditions” brought
under Section 1983. The KDOC has provided a nechanism for
adm nistrative revi ew!, and under the PLRA plaintiff was obligated
to use it before comng to federal court.

Plaintiff did not file his conplaint on forns provided by the
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In addition to the regular inmate grievance procedure, IMPP 20-107(1)(A)(effective February 15,
2002) provides. Uponverbal request of any inmateinad seg, aninmate request formand awriting implement
with which to make a written complaint to the adminidrative segregation review board concerning the
inmate' s condition or trestment shall be provided to that inmate.”



court. He pleads with regard to exhaustion only that he filed a
“form9 seeking solution” and a grievance to U. T. Manager Sapi en,
and appealed the grievance response to the warden and the
Secretary of Corrections. Plaintiff’s handwitten adm nistrative
grievance is exhibited as an attachnent to his “KDOC | nmate
Grievance Form” which refers to it for the specific “nature of
conplaint.” The initial response of the Unit TeanfP is also
attached to this formand restates plaintiff’s conplaint that he
has been in ad seg for 23 nonths and has “not received the
opportunity to vindi cate” hinsel f agai nst “sone al |l egati ons” nade
by the 1&l. The attached response of Warden Roberts to
plaintiff’s appeal of his grievance concurs with the initial
response without discussion of the issues raised, and the
attached “Gri evance- Response of Appeal” is a denial of Kelly’'s
appeal to the Secretary of Corrections. Plaintiff’s appeal to
the Secretary clainmed only that the Warden did not adequately
investigate his grievance. Plaintiff also exhibits only one of
the nonthly “Adm nistrative Segregation Review' reports, which
appears to be dated Decenber 13, 2004.

Plaintiff’s exhibits do not show he grieved specific clains

in his conplaint including that there is no evidence supporting
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On April 8, 2005, the Unit Team responded in part:

Y our placement into administrative segregation is based on information gathered by | and
| that you communicated with other known security threat group inmates, which indicates
you have an active membership and apparent leadership role or the ability to give orders
concerning the attack of another inmate. This behavior indicates athrest to the safety and
Security of the fadility.

Inaccordance withI M PP 20-104 there does not have to be adisciplinary report writtento
Subgtantiate placement inadminidrative segregation. Theinvestigation by | and | issufficient
for placement.



t he stated reasons for his segregation, that disciplinary reports
shoul d have been witten within 48 hours, that he was initially
pl aced in ad seg under energency status and is being inproperly
continued in that status, that the warden did not “explain in
writing the threat” which caused himto be held in ad seg as
ot her security risk and “show justification” as required by
prison regulations, that the warden’s signature does not appear
on any of plaintiff’s ad seg reports, that he was not provided
with a hearing prior to his initial placement in ad seg with an
opportunity to present objections, that defendants “continue to
add unf ounded reasons to justify their actions” and that he could
not possibly pose a threat to EDCF after 24 nonths in ad seg. It
al so does not appear that plaintiff has conplained in an
adm ni strative grievance that nonthly reviews of his segregated
status are a “sham?” He al so does not show that he filed an
adm ni strative grievance claimng prison officials are not
follow ng particular regulations, as he conclusorily clains, or
that the many restrictive conditions of ad seg described in his
conpl aint are atypical as well as cruel and unusual. Instead, it
appears fromplaintiff’s exhibits that the only factual bases he
presented in his adm nistrative grievance was that he was denied
the process due in disciplinary matters, such as the tinely
filing of disciplinary reports and an evidentiary hearing to
vindi cate hinself.

The court concludes that, even though plaintiff filed and
appeal ed an adm ni strative grievance seeking his renoval from ad
seg, neither the conplaint nor the record submtted by plaintiff
provides information sufficient to satisfy the exhaustion
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requi rement under a new opinion of the Tenth Circuit Court of

Appeals. Simmt v. Unites State Bureau of Prisons, ---F.3d---,

at *22 (10tM Cir. July 1, 2005). The Tenth Circuit enphasized in
Si mmat that, “Exhaustion is a pleading requirenent rather than an
affirmati ve defense,” and “failure to adequately pl ead exhausti on

t herefore anounts to a failure to state a cl ai mupon which reli ef

can be granted.” 1d. at *25, citing Steele v. Fed. Bureau of

Prisons, 355 F.3d 1204, 1210 (10t Cir. 2003), cert. denied, 125

S.Ct. 344 (2004). They noted when a prisoner fails to state a
claim the PLRA requires the court to dism ss the conplaint sua
spont e:

The court shall on its own notion or on the notion of

a party dismss any action brought with respect to

prison conditions . . . if the court is satisfied that

the action is frivolous, malicious, fails to state a

claim upon which relief can be granted, or seeks

monetary relief from a defendant who is immune from
such relief.
42 U.S. C. 1997e(c)(1).

Plaintiff has attached copies of the dispositions of his
adm ni strative grievance, but those docunents reveal he presented
only a couple of the nunerous allegations he makes in his
conplaint. Consequently, an adm nistrative record has not been
fully devel oped, and the KDOC has not had the opportunity to
correct any errors with regard to the procedures utilized in
plaintiff’s initial ad seg placenent, the alleged problenms with
the nonthly board reviews, plaintiff’'s challenges to the reasons
for his placenment and retention in ad seg, and the nmany

conditions of which he conplains in ad seg. See Simmtt,

F.3d at *24.



This court concludes plaintiff has not sufficiently pled
exhaustion of admnistrative renmedies on the mpjority of his
cl ai ms. Morever, even if plaintiff has sufficiently pled
exhaustion with regard to a few of his claims, it has recently
been held that “the PLRA contains a total exhausti on

requi rement."” Ross v. County of Bernalillo, 365 F.3d 1181, 1188-

89 (10'M Cir. 2004) (When nmultiple clains have been joined, all
avai l abl e prison grievance renedi es nust be exhausted as to al

of the clains, and the presence of unexhausted clainms in a
conplaint requires the district court to dismss the entire
action w thout prejudice). Plaintiff shall be given tine to
suppl ement his conmplaint with proof that he has exhausted
adm nistrative remedies on all his clains. If he fails to
sufficiently plead total exhaustion, this court will be required
to dism ss the conplaint wthout prejudice for failure to state

a claim

DI SCUSS|I ON_OF SUBSTANTI VE CLAI MS

The court also finds, upon initial screening, that the
conplaint is subject to dism ssal for failure to state a claimon
which relief my be granted due to the lack of |egal nmerit of
sonme of plaintiff’s clainms and his failure to state sufficient
facts in support of other claims. The court recognizes that a
“pro se litigant’s pleadings are to be construed liberally and
held to a |l ess stringent standard than formal pleadings drafted

by | awyers. Haines v. Kerner, 404 U.S. 519 1972); Hall v.

Bel | nron, 935 F. 2d 1106, 1110 (10'" Cir. 1991). However, the court
cannot assune the role of advocate for the pro se litigant, and
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a broad reading of the conplaint does not relieve the plaintiff
of the burden of alleging sufficient facts to state a claim on
which relief can be based. 1d. (Conclusory allegations w thout
supporting factual averments are insufficient to state a clai mon

which relief can be based).

VI OLATI ON OF KANSAS ADM NI STRATI VE REGULATI ONS

To the extent plaintiff seeks relief for alleged violations
of state statutes or Kansas prison regulations, he states no

cogni zabl e cl ai m under Section 1983. Gaines v. Stenseng, 292

F.3d 1222, 1225 (10" Cir. 2002); see Adickes v. S.H Kress & Co.,

398 U.S. 144, 150 (1970); Hill v. Ibarra, 954 F.2d 1516, 1520

(10" Cir. 1992). To state a 1983 claim a plaintiff nust allege
a deprivation of a federally protected right under col or of state

| aw. See Malek v. Haun, 26 F.3d 1013, 1015 (10" Cir. 1994);

Hovater v. Robinson, 1 F.3d 1063, 1068 FN4 (10'M Cir. 1993)(The

“failure to adhere to adm ni strative regul ati ons does not equate

to a constitutional violation.”). Thus, plaintiff may not
prevail sinply by proving the violation of admnistrative
regul ati ons; rat her, he nust establish the |oss of a

constitutionally protected interest.

DENI AL OF PROCESS DUE I N DI SCI PLI NARY PROCEEDI NGS

Plaintiff’s main claimin his conplaint, that he was denied
the due process required in disciplinary proceedings, has no
l egal nerit. He conplains he was segregated from the general
popul ati on wi thout the issuance of disciplinary reports or an
evidentiary hearing. Kansas prison regulations plainly allow

10



non-punitive as well as punitive segregated confinenment. \Were
t he segregated confinenment is the result of disciplinary action,
it is <considered punitive; and inmates are entitled to
recogni zed, m ni mum procedural process under the United States

Constitution. WIff v. MDonnell, 418 U S. 539 (1974). \\ere

t he segregated confinement is non-punitive, it is authorized for
the admnistrative purposes® specified in Kansas prison
regul ati ons.

Clearly plaintiff 1is in non-punitive segregation, and
therefore was not entitled to the due process nmandated for

di sci plinary proceedi ngs under Wl ff. See Walling v. Slusher,

976 F. Supp. 1402, 1405 (D. Kan. 1997). Prison officials’
adm ni strative response to that effect was in accord with prison
regul ati ons governing “other security risk” placenent in ad seg,
and applicable federal |aw regarding ad seg. Thus, deni al of
adm nistrative relief on this particular claim was reasonabl e,
and it fails to state a 1983 claim The court concludes
plaintiff’ s placenent in ad seg wi thout being charged with crines
or disciplinary offenses and without a disciplinary hearing, even

taken as true, does not state a claimand nust be disn ssed.

LI BERTY | NTEREST

6

IMPP 20-104 (effective as amended 7/21/04) “ SEGREGATION: Purpose of Adminidtrative
Segregation& Appropriate Placements,” requiresthe establishment of procedures*for the control of inmeates
for necessary adminidrative purposes other than punishment.” It sets forth the “reasons and conditions’
under which inmates may be confined in adminidrative segregation and the criteria used. These include
protective custody, pendinginvestigation, pre-hearing detention, to prevent disruptionor collaborationamong
inmates, to prevent communicable disease, to monitor inmates with a history of aggressive sexua attacks,
suicidal tendencies or other menta problems, for “consstent bad behavior,” as*holdovers,” and as * Other
Security Risk.” IMPP 20-104(1)(B).
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The court liberally construes plaintiff’s conplaint to allege
deni al of the process due in connection with his placenent and
extended retention in adm nistrative segregation. Pl ai ntiff
inplies he has a right to be free of adm nistrative segregation
protected by Due Process. Plaintiff maintains that mandatory
| anguage i n Kansas prison regul ations created a liberty interest
in his being free from ad seg absent due process, and that
conditions of his confinenment in ad seg at EDCF are “atypical”
and therefore inplicate due process. Havi ng thoroughly
considered plaintiff’s allegations, the court finds he has not
stated sufficient facts to establish a liberty interest.

On nunerous occasions the courts in this district have found
t hat Kansas prison regulations on segregation do not contain
mandat ory | anguage which creates a protected liberty interest.

See Rush v. McKune, 888 F.Supp. 123, 125 (D. Kan. 1995); Lloyd v.

Suttle, 859 F. Supp. 1408, 1410 (D. Kan. 1994); Dotson v. Maschner,

764 F. Supp. 163 (D. Kan. 1991); cf., Abbott v. MCotter, 13 F. 3d

1439 (10th Cir. 1994) (Utah regul ati ons concerni ng adm ni strative
segregation did not create liberty interest; regulation allow ng
segregation "when circunstances nmake it necessary" did not so
[imt authorities' discretion as to create liberty interest). 1In
any event, the U S. Suprenme Court has made it clear that after
Sandi n, “the touchstone of the inquiry into the existence of a
protected, state-created liberty interest in avoiding restrictive
conditions of confinenment is not the |anguage of regulations
regardi ng those conditions but the nature of those conditions
thenmselves ‘in relation to the ordinary incidents of prison
life'.” Like the Suprenme Court in Hewitt, the Tenth Circuit has

12



explicitly held that "the transfer of an inmate to | ess anmenabl e
and nmore restrictive quarters for non-punitive reasons is well
within the terms of confinement ordinarily contenplated by a

prison sentence." Penrod v. Zavaras, 94 F.3d 1399, 1406 (10t"

Cir. 1996) (quoting Hewitt, 459 U S. at 468); see al so Everson v.

Nel son, 941 F. Supp. 1048, 1050 (D. Kan. 1996) (placenent of inmate
in segregation for allegedly requesting sexual favors from ot her
i nmates not violation). Adm ni strative detention inplicates
constitutional due process only if the confinenment is "the type
of atypical, significant deprivation in which a state m ght

concei vably create a liberty interest.” MDiffett v. Stotts, 902

F. Supp. 1419, 1426 (D.Kan. 1995) (quoting Sandin, 515 at 485);

Speed v. Stotts, 941 F. Supp. 1051, 1055 (D.Kan. 1996) (citing
Sandin, 515 U. S. at 486).

Plaintiff alleges his confinenment in ad seg anounts to
“significant deprivati on” in that he has been denied
participation in required prograns, intranural sports, track and
field events, weight lifting programs, table ganes, concerts and
sem nars, nental health prograns, a food purchase program
avai l able to general population inmtes, nusic activities, and
wor k assignnments. He also alleges in a conclusory fashion that
he is being denied access to free association and religious
worship, alibrary with a large selection of |egal and non-I egal
reading materials, a prison law clerk, high levels of incentive
pay, Kansas Correctional |Industries Enploynent wages, and havi ng
personal photos taken. He conplains he is allowed only 5 hour-

| ong periods of recreation weekly while popul ati on gets 7 ninety-
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m nute periods, and to bathe and shower only 3 days a week while
popul ati on can shower every day. He further conplains he is
subjected to yelling at all hours since it is the only way to
conmuni cate and is exposed to inmates throwi ng urine, food, and
feces, because several are nentally ill. He also clains he faces
“potential exposure” to HIV, hepatitis ABC and ot her diseases.
However, plaintiff does not allege sufficient facts
indicating that the conditions in ad seg at EDCF are “atypical.”
In Sandin, the Supreme Court conpared the conditions inposed on
inmates in disciplinary segregation with the conditions in
adm ni strative segregation and protective custody. Gaines, 292
F.3d at 1225, (citing Sandin, 515 U S. at 486). They instructed
that a court nust have evi dence of the degree and duration of the
plaintiff's restrictions, as conpared to typical inmates, in
order to adequately determ ne whether confinement has created an
"atypical, significant hardship.” Ild. at 1226. The Tenth
Circuit Court of Appeals, is anong the mpjority of circuits
whi ch, when assessing whether <conditions of disciplinary
segregation pose an atypical and significant hardship under
Sandin, have principally conpared the challenged conditions to
t hose of adm nistrative segregati on and protective custody within

the same prison. See Perkins v. Kansas Dept. of Corrections, 165

F.3d 803, 808 (10" Cir. 1999) (quoting Sandin, 515 U S. at
484) (under Sandin the “key conparison” is between disciplinary

and nondisciplinary segregation); Sandin _v. Conner and

Intraprison Confinenment: Ten Years of Confusion and Harm in

Prisoner Litigation, 45 BCLR 423, 441 (March, 2004), citing
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Gai nes, 292 F.3d at 1225-26 and Johnson v. Bureau of Prisons, No.

99-3239-KHV, 2000 W 574881, at *4 (D.Kan. Apr. 4, 2000,
unpubl i shed). Plaintiff does not allege facts establishing that
the conditions in ad seg at EDCF are nore restrictive than ot her
forms of incarceration, segregation in particular, in Kansas.
Mor eover, contrary to plaintiff’s claim regul ati ons
governing conditions in segregation wunits wthin the KDOC
indicate conditions in ad seg are typical. KDOC I nternal
Managenment Policy and Procedure (IMPP) Section Number 20-
105(1V) (A provi des that “Each inmate in admnistrative
segregation shall be treated as nearly as possible |ike any other
inmate in the general population of the institution or facility”
and “shall retain such privileges and property as are
commensurate with the particular circunmstance or condition for
which the inmate was placed in ad seg.” | MPP 20-105 (IV). |IMPP
20-101 (SEGREGATION: M nimum Standards for the Operation of
Segregation Units)(Effective 07-21-03) establishes “m ninmum
standards” with regard to the operation and maintenance of
segregation units within KDOC facilities. It provides m ni num

standards for “the manner in which inmtes are fed, clothed,

housed, and dealt with on a daily basis.” It mandates that its
provisions “shall apply to disciplinary and admnistrative
segregation alike.” It provides for “food from the normal diet
of inmates not in segregation;” cells, whenever possible, “at

|l east as large as other cells in the institution” which are
adequately lighted during daylight hours; all “necessities of

civilized existence” including toilet, bedding and water; the

15



opportunity to shave and shower at least 3 tinmes per week;
exchange of clothing, bedding and linen, and hair care “as
frequent and of the same quality as for the general population;”
and clothing that is not degrading and basic personal itemns.
| MPP 20-101(1)(A & B). It also provides that an “inmate’s right

to communicate with an attorney or a person or agency desi gnated

to receive conplaints shall not be interfered with,” and for
“access to legal and reading materials.” It additionally
provi des for access to nmedical services and nedications. | MPP
20-101(I1l). Inmates in segregation are to be provided “the sanme

opportunities for witing and receiving letters” as the general
popul ation. Visitation and tel ephone privileges are “all owed on
a restricted basis.” The IMPP also provides that “each innmate
confined in disciplinary and adm ni strative segregation shall be
allowed to exercise outside the cell” for at |east one hour per

day at | east five days a week, and, weather and staff permtting,

exerci se outdoors. CGenerally, segregation inmtes are to be
provi ded “adequate exercise to maintain health.” | MPP  20-
102(111). Adm ni strative segregation inmtes are also to be

provided with “reasonable access to progranms and services”
i ncludi ng “educational services, conm ssary services, l|ibrary
services, social services, counseling services and religious
gui dance.” | MPP 20-101 IV(A).

Even t hough plaintiff points to greater restrictions on sone
activities in ad seg than in general population, the court
concludes there are insufficient factual allegations in the
conplaint to suggest that the deprivations alleged in this case
rise to the level of atypical or significant hardship, such that
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they involve a protected liberty interest rather than a normally

expected incident of confinenment. See Penrod, 94 F.3d at 1399;

cf. Anps v. Nelson, 923 P.2d 1014, 1018-22 (Kan. 1996) (conditions

in ad seg at EDCF exam ned and found not significant, atypica

har dshi p) .

VI OLATI ON OF PROCESS DUE

Even if Due Process is inplicated by plaintiff’'s
adm ni strative segregation, plaintiff has not alleged facts
sufficient to indicate it was violated. An inmate placed in
adm ni strative segregation nmust have received notice of the
reasons for his placenment and state officials need only have
conducted an informal, nonadversary review of the information
supporting the i nmate’ s confi nenent, includi ng what ever st at enent

plaintiff wi shed to submt. See Wl kinson, 125 S.Ct. at 2397

(\Where the inquiry draws nore on the experience of prison
adm ni strators, and where the State’'s interest inplicates the
safety of other inmates and prison personnel, the informl,

nonadversary procedures set forth in Geenholtz and Hew tt

provi de the appropriate nodel); Hewtt, 459 U S. at 472, 476.
Hewi tt, cited wth approval in WIKinson, contained no
requi rement that an evidentiary hearing be held to determ ne the
credibility of the information relied upon by prison officials in
maki ng security classifications and specifically noted that a
pri soner who has not engaged in inproper activity may still be
deenmed a security risk and placed in adm ni strative segregati on.
Hew tt, 459 U S. at 474. The informal review need not occur
before placenment in ad seg, but wthin a reasonable tine
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afterward. 1d. at 472, 476. If the confinement in ad seg is
| engthy, Hewitt suggests periodic review of the inmate s status
is required. 1d. at 477 FN9.

Plaintiff’s own exhibits and version of events indicate he
has received fairly detailed notice of the reasons for his
pl acenent in ad seg, a review was held, and he was given the
opportunity to present his views but declined. Plaintiff also
i ndi cates his status has been revi ewed on a regul ar basis. Thus,
even if plaintiff could prove that his due process rights are
inplicated by his placenent and retention in ad seg, his own
factual allegations indicate he has received the process due.

The recent opinion of the U S. Suprene Court in WIlkinson is
i nstructive. In WI1kinson, the Suprene Court considered
conditions at Ohio State Prison, the only supermax facility in
Chi o, and found they were “nore restrictive than any other form
of incarceration in Chio.” WIKkinson, 125 S.Ct. at 2389. They
opi ned that incarceration at OSP is “synonynous with extrene

i solation,” but noted in particular two “atypical” conditions --
inmates placed at OSP |lose their eligibility for parole while
there, and their placenent is for an indefinite tine limted only
by their sentence. The Supreme Court hel d that “under any
pl ausi bl e baseline” conditions at OSP created a liberty interest
in freedom from pl acenent at OSP. Ld. at 2394. The Suprene
Court then proceeded to determ ne what process was due and
whet her it had been provided. In doing so, they discussed
Ohi 0’ s published procedures for determ ning placenent at OSP in
detail . They cited the new policy at OSP as providing nore

gui dance regarding the factors to be considered in placenent
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deci sions and affording nore procedural protection against
erroneous placenent than the old. [d. at 2390. They set forth
how the prison policy “appeared to operate” from their
construction of its text and the argunents of the parties. They
found the Ohio policy provided for notice to the inmate of the
reasons for classifying him to OSP and an opportunity to be
heard, but not witnesses. |d. They stated requiring “officials
to provide a brief summary of the factual basis for the
classification review and allowing the inmate a rebuttal
opportunity safeguards against the inmate’s being m staken for

anot her or singled out for insufficient reason,” and requiring a
“short statenent of reasons” safeguards against arbitrary
deci si onmaki ng and provides the inmate a basis for objection on
revi ew. Id. at 2396. The upheld Ohio policy also provided
“mul tiplelevels” and subsequent revi ew of deci sions recommendi ng
OSP pl acenent.

The Supreme Court in WIkinson noted that the State’'s
interest in prison managenent was “a dom nant consideration.”
They di scussed prison security as

i nperiled by the brutal reality of prison gangs . . .

. Cl andestine, organized, fueled by race-based

hostility, and commtted to fear and violence as a

means of disciplining their own nmenbers and their

rivals, gangs seek nothing less than to control prison
life and to extend their power outside prison walls

(cite omtted). Mirder of an inmate, a guard, or one

of their famly nmenbers on the outside is a common form

of gang discipline and control, as well as a condition

for menbership in some gangs (cite omtted).

Id. at 2396.
The regul ations governing adm nistrative segregation in

effect at EDCF and throughout the KDOC, on their face also
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provi de adequate process for placement in adnmnistrative
segregati on adequate to safeguard any liberty interest an i nnate
may have in not being assigned to ad seg at EDCF. | MPP 20- 105
(effective as anended 8/ 21/ 04), “SEGREGATI ON. Basi c Operations of
Adm ni strative Segregation,” provides that all placenents in ad
seg nmust be approved by a shift supervisor of the segregation
unit manager, and the shift supervisor is to forward a witten
report to the warden before the end of the shift. Every inmate
pl aced i n ad seg nust receive a nedical/nmental eval uation as soon
as possi ble after placenent. |If an enmergency situation does not
exi st or i mmedi ate placenent is not necessary, “inmates placed in
seg shall be provided with a hearing prior to placenent in order
to provide them with an opportunity to present objections,
expl anati ons or reasons as to why such a placenent should not be
effected.” | MPP 20-105(1)(B). |IMPP 20-105(11) requires that an
“adm ni strative-segregation report” be conpleted in all cases
i ndicating “specifically, the reason for placing the inmate in ad
seg.” | MPP 20-105(IIl) requires witten notice to the inmate of
the reasons for the placenent “stated in sufficient detail to
allowthe inmate to understand the reasons and to make a response
to them” |MPP 20-106 (effective as anended 7-21-04) provides
review of adm ni strative segregation pl acenment by an
“Adm ni strative Segregation Review Board” (Board). The Board,
appoi nted at each facility by the Warden and consi sting of one
person each from the security, clinical, and classification
staffs, “shall hold an initial hearing to review the placenent
decision” within 3 working days of an inmate’s initial placenent
in ad seg. The inmate is to be interviewed by the Board and
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given the opportunity to present his or her case. | MPP 20-
106(1)(A) & B). Under | MPP 20-106(I1)(A) the Board “shall review
the status of each inmate confined in ad seg once per week for
the first thirty days, and once per nonth thereafter.” If the
Board recommends retention in ad seg, it nust be by unani nous
vote and it is the final action for that review period.
Ot herwi se, the Board may recommend to the warden in witing that
the inmate be returned to general population, or transferred to
another facility. The inmate nmay submt witten requests for
rel ease to the Board. | MPP 20-106(11) (D). | MPP 20-107(1) (B)
provi des that the warden or a menber of the staff which reports
directly to the warden “shall nmake a weekly on-site spot check

interviewing at least two inmates, to determ ne conpliance with
institution and departnent policy, rules and regulations.” |d.
at (B). A log is to be kept of the inmates interviewed and the
staff nmenber checking. Under | MPP 20-106(111) the program
managenent comm ttee of each facility nmust review “those i nmates
mai nt ai ned continuously in ad seg at | east every 180 days.” The
warden is to annually submt “a report to the Deputy Secretary
for Facilities Managenent for all inmates continuously held in ad
seg for a year or longer, and on each anniversary thereafter.”
1d., (1V).

The court nmay presune that defendants followed their
publ i shed procedures in plaintiff’s case unless and until
plaintiff specifies which of these procedures were not foll owed.
Since plaintiff mainly clainmed entitlenment to procedures for
di sci plinary segregati on, he has not stated facts indicating that
the procedures either in WIlkinson or the Kansas Adm nistrative
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Regul ations governi ng adm ni strative segregati on were denied. |If
plaintiff alleged facts tending to denonstrate that the KDOC
policies do not, in practice, operate as indicated and that the
process constitutionally required for ad seg was not provided,
then he mght state a claimfor relief. The duration of
plaintiff’s adm nistrative confinement can be a significant
factor. However, extended duration alone does not dom nate the
court’s consideration in this case, inlight of prison officials’
repeated periodic assessment that plaintiff has remnined a
security risk, the serious nature of the security threat posed by
plaintiff, and the deference to be afforded the security
assessnment of individual inmates by prison adm nistrators. See

VWhitley v. Albers, 475 U. S. 312, 321-22 (1986). The placenent in

adm ni strative segregation of nenbers, particularly |eaders, of
an unsancti oned prison group responsible for prison violence is
obviously rationally related to the legitimte goal of ensuring

prison security. See Sandin, 515 U. S. at 482-83, (federal courts

must "afford appropriate deference and flexibility to state
officials trying to manage a volatile environnent").

In sum plaintiff has not alleged facts establishing either
that he enjoys a liberty interest to avoid placenent in ad seg at
EDCF, or that his initial placenment in ad seg and his continued
segregated confinenent are not in conpliance with applicable
state regulations, which on their face provide adequate due

process.

El GHTH AMENDMENT VI OLATI ONS

Plaintiff simlarly fails to adequately plead exhausti on of

22



his claim of cruel and unusual conditions in ad seg, and to
all ege sufficient facts to state an Ei ghth Amendnent viol ation.
He does not allege facts indicating deprivations in ad seg are
“sufficiently serious” to ambunt to cruel and unusual puni shnent
or that particular defendants knew and disregarded excessive
risks to his health or safety resulting fromsuch restrictions.

Farnmer v. Brennan, 511 U. S. 825, 834-37 (1994); Perkins, 165 F. 3d

at 890; Rush, 888 F.Supp. at 125. Plaintiff’s broad all egations
of cruel and unusual punishment fail to identify any specific
ri sk of harm

For all the foregoing reasons, the court finds that the
conplaint is conclusory and fails to state an adequate claim
Plaintiff shall be given time to amend his conplaint to allege
sufficient facts in support of his constitutional clains.

| T 1S THEREFORE BY THE COURT ORDERED t hat plaintiff’s notion
for leave to proceed in forma pauperis (Doc. 2) is granted
Col l ection action shall continue pursuant to 28 U.S. C. 1915(b) (2)
until plaintiff satisfies the $250.00 filing fee.

I T 1S FURTHER ORDERED that plaintiff is granted twenty (20)
days to supplenment his conplaint to show total exhaustion of
adm ni strative renmedies and to anmend his conplaint to state a
claim Failure to file a timely response may result in the
di sm ssal of this action w thout further notice.

Copies of this order shall be transmtted to plaintiff and
to the Finance Ofice of the facility where he is incarcerated.

IT 1S SO ORDERED

Dated this 21st day of July, 2005, at Topeka, Kansas.
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s/ Sam A. Crow
U S. Senior District Judge
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