N THE UNI TED STATES DI STRI CT COURT
FOR THE DI STRI CT OF KANSAS

ROMVEL ABU- FAKHER,

Plaintiff,
ClVIL ACTI ON
VS. No. 05-3227-GIV
M KE POSI LLI CO, et al.
Def endant s.
ORDER

This matter is before the court on a civil conplaint filed
by a prisoner incarcerated in Hutchinson Correctional Facility in
Hut chi nson, Kansas. Also before the court is plaintiff's notion
for leave to proceed in forma pauperis under 28 U S. C. 1915.

Pursuant to 28 U.S. C. 1915(b) (1), plaintiff nust pay the full
$250.00 filing fee in this civil action. If granted |eave to
proceed in forma pauperis, plaintiff is entitled to pay this
filing fee over tine, as provided by paynment of an initial
partial filing fee to be assessed by the court under 28 U S. C
1915(b) (1) and by the periodic paynents from plaintiff's inmte
trust fund account as detailed in 28 U S.C. 1915(b)(2). Because
any funds advanced to the court by plaintiff or on his behalf
must first be applied to plaintiff's outstanding fee obligations,!?
the court grants plaintiff |eave to proceed in form pauperis in
the instant matter w thout paynment of an initial partial filing

fee. Once these prior fee obligations have been satisfied,

1See Abu- Fakher v. Brodie, Case No. 04-3168-JAR (renmi nder
of $150.00 district court fee); Abu-Fakher v. Brodie, Appeal No.
05- 3132 ($255.00 appellate fee).




however, paynent of the full district court filing fee in this
matter is to proceed under 28 U S.C. 1915(b)(2).

Because plaintiff is a prisoner, the court is required to
screen his conplaint and to dism ss the conplaint or any portion
thereof that is frivolous, fails to state a claimon which reli ef
may be granted, or seeks nonetary relief froma defendant i1 mmne
fromsuch relief. 28 U S.C. 1915A(a) and (b).

All eging jurisdiction for this action under 42 U.S. C. 1983,
28 U.S.C. 1332, and 28 U.S.C. 1343, plaintiff seeks declaratory

j udgnent and damages fromM ke Posillico and unnaned i ndi vi dual s,
all identified as “Agents and/or Directors, United States
Depart ment of St at e, Protective Intelligence Division.”

Plaintiff states he worked with defendants to prevent terrorist
attacks against targets in Thailand in 1991, and cl ains prom ses
made to himfor his safety and for a $5-7 million reward paynment
have not been honored. He seeks a declaratory judgnent that
def endants’ deli berate indifference and negligence have resulted
in plaintiff’s loss of his famly, property, and liberty. He
al so seeks paynent of the prom sed reward, mnus nonies paid to
himin 1991 and 1992.

Havi ng reviewed plaintiff’s allegations, the court finds the
conplaint is subject to being dism ssed as stating no claimfor
relief. See 28 U.S.C. 1915A(a) and (b)(court to screen civi
conplaint filed by prisoner to identify cognizable clains and
di sm ss conplaint or any portion thereof that is (1) frivol ous,
malicious or fails to state a claim or (2) seeks damages from a
def endant i mmune from such relief).

To allege a valid claimunder 42 U S.C. 1983, "a plaintiff

must allege the violation of a right secured by the Constitution



and laws of the United States, and nust show that the alleged

deprivation was conm tted by a person acting under col or of state

| aw. " West v. Atkins, 487 U S. 42, 48 (1988). Because the
def endants naned in this action are identified as federal agents,
no action by a person acting under color of state law is
presented, thus no claim for relief under 42 U S.C. 1983 is
st at ed.

Even if diversity jurisdiction could be assunmed under 28
U.S.C. 1332, any such claimfor relief would be tinme barred. See
K.S. A 60-512 (three year limtation period applies to actions
“upon contracts, obligations or liabilities expressed or inplied
but not in witing”); K S.A 60-513(a)(2) and (4)(two year
limtation period applied “to action for taking, detaining or
I njuring personal property, including actions for the specific
recovery thereof, ...[and to] action for injury to the rights of
anot her, not arising on contract”).

To the extent plaintiff asserts jurisdiction under 28 U.S. C

1343 to seek damages pursuant to Bivens v. Six Unknown Naned

Agents of Federal Bureau of Narcotics, 403 U S. 388 (1971),

plaintiff must present sufficient factual support for finding a
federal agent acting under color of such authority violated sone
cogni zabl e constitutional right of plaintiff. Here, not only are
plaintiff’s allegations insufficient to establish any cogni zabl e
claimof constitutional significance, but it appears relief under
Bi vens would now be tinme barred by the two-year |limtations

period applicable to plaintiff’s claim See Industrial

Constructor's Corp. v. U.S. Bureau of Reclamtion, 15 F.3d 963,

968 (10th Cir. 1994) (applying state statute of limtations for

personal injury to Bivens clains).



Accordingly for the reasons stated herein, plaintiff is
directed to show cause why the conpl ai nt should not be di sm ssed
as stating no claimfor relief.?2 See 28 U . S.C. 1915(e)(2)(B)(ii)
("Notwi thstanding any filing fee, or any portion thereof, that
may have been paid, the court shall dism ss the case at any tine
If the court determnes that...the action...fails to state a
claimon which relief may be granted").

IT 1S THEREFORE, BY THE COURT ORDERED that plaintiff is
granted | eave to proceed in forma pauperis.

IT IS FURTHER ORDERED that plaintiff is granted twenty (20)
days to show cause why the conpl aint should not be dism ssed as
stating no claimfor relief.

Copies of this order shall be mailed to plaintiff and to the
Finance Officer where plaintiff is currently confined.

I T 1S SO ORDERED.

Dat ed at Kansas City, Kansas, this 24th day of May 2005.

[s/ G T. VanBebber
G. T. VANBEBBER
United States Senior District Judge

Plaintiff is advised that dismssal under 28 U S. C
1915(e)(2)(B)(ii) counts as a “strike” under 28 U. S.C. 1915(q),
a “3-strike” provision which prevents a prisoner from proceedi ng
in forma pauperis in bringing a civil action or appeal if “on 3
or nmore prior occasions, while incarcerated or detained in any
facility, [the prisoner] brought an action or appeal in a court
of the United States that was disnm ssed on the grounds that it is
frivolous, malicious, or fails to state a clai mupon which relief
may be granted, unless the prisoner is under inmm nent danger of
serious physical injury.”



