N THE UNI TED STATES DI STRI CT COURT
FOR THE DI STRI CT OF KANSAS

GAYLEN D. CLARK
Petitioner,
V. CASE NO. 05-3220- SAC
L. E. BRUCE, et al.,

Respondent s.

ORDER

Petitioner proceeds pro se and in forma pauperis on a
petition for wit of habeas corpus the court construed as filed
under 28 U. S.C. 2254. By an order dated May 20, 2005, the court
directed petitioner to show cause why the petition should not be
di sm ssed as time barred because it was not filed within the one
year limtation period provided under 28 U S.C. 2244(d) (1) for
the filing of habeas petitions by prisoners confined pursuant to
a state court judgnent. Having reviewed petitioner’s response,
the court continues to find the petition should be dism ssed as
untinmely fil ed.

Petitioner first argues the court erroneously treated the
habeas application as filed under 28 U S.C. 2254 rather then 28
U.S.C. 2241 as explicitly set forth in petitioner’s application.
The court does not agree.

Courts are to liberally construe pleadings filed by pro se

litigants. Haines v. Kerner, 404 U.S. 519, 520-21 (1972); Hunt v.

Uphoff, 199 F.3d 1220, 1223 (10th Cir. 1999). In the present

case, petitioner alleges application of a state sentencing



statute, K S. A 21-4710(a), allowing consideration of nonjury
juvenil e adjudications to enhance petitioner’s sentence, was
unconstitutional under recent Suprenme Court decisions including

Apprendi _v. New Jersey, 530 U S. 466 (2000), Blakely v.

Washi ngton, 124 S.Ct. 2531 (2004), and United States v. Booker,

125 S. Ct. 738, (2005). This allegation clearly challenges the
constitutionality of the sentence inposed on petitioner by the
state sentencing court, thus relief on this claim properly lies

under 28 U.S.C. 2254. See Montez v. MKinna, 208 F.3d 862, 865

(10th Cir. 2000)(8 2254 serves as neans to challenge validity of
conviction or sentence and 8 2241 serves as neans to attack

execution of sentence); Mlntosh v. U S. Parole Commn, 115 F. 3d

809, 811 (10th Cir. 1997)("Petitions under 8 2241 are used to
attack the execution of a sentence, in contrast to 8 2254 habeas
and 8 2255 proceedi ngs, which are used to collaterally attack the
validity of a conviction and sentence."). The Supreme Court has
instructed that the authority of the federal courts to grant
habeas relief to state prisoners under 28 U S.C. 2241 is |limted

by 28 U. S.C. 2254. Felker v. Turpin, 518 U S. 651, 662 (1996).

Nonet hel ess, whether the petition is treated as filed under
2254 or 2241, it remins subject to the one year limtation
period inmposed by 28 U S C 2244(d) as anended by the
Antiterrorismand Effective Death Penalty Act on April 24, 1996.
See Burger v. Scott, 317 F.3d 1133, 1138 (10th Cir.

2003) (one-year limtation period in 28 U.S.C. 2244(d) applies to

habeas petitions filed by state prisoners under 28 U.S.C. 2241).1

1See also Owens v. Boyd, 235 F.3d 356, 360 (7th Cir.
2000) (“Section 2244(d)(1) applies to every ‘application for a
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Petitioner next argues the statutory limtation period in 28
U S.C. 2244(d) does not apply because his sentence is invalid,
and because Kansas |l aw all ows a state court to correct an illegal
sentence at any tine.? These argunments have no nerit.

Section 2244(d) inposes a one year limtation period on a
state prisoner seeking habeas corpus relief in a federal court.
As applied in this case, the one year period began running on
Septenber 12, 2002, when petitioner’s state conviction and
sentence becane final, 28 U. S.C. 2244(d) (1), and expired one year
| ater because petitioner did not file any state court action
during that one year period, see 28 U S.C. 2244(d)(2)(limtation
period tolled for properly filed state court action and appea

therefrom.3

writ of habeas corpus by a person in custody pursuant to the
judgment of a State court.’ It does not distinguish between
applications under 8§ 2241 and those under § 2254, ...[E]very
coll ateral attack by a state prisoner on a final judgnent of
convi ction necessarily depends on 8§ 2254. It is not possible to
escape its limtations by citing sone other statute.”).

2See K. S. A, 22-3504 (motion to correct illegal sentence).

5To the extent petitioner argues the limtation period in
this case runs from the “date on which the constitutional right
asserted was initially recognized by the Suprene Court, if the
ri ght has been newly recognized by the Supreme Court and mde
retroactively applicable to cases on collateral review,” 28
U S. C 2244(d)(1)(C), this argunment is defeated by Tenth Circuit
deci si ons hol ding that Booker and Blakely are not to be applied
retroactively to cases on collateral review. See Bey v. United
States, 399 F.3d 1266, 1269 (10th Cir. 2005) (Booker nmay not be
applied retroactively to second or successive habeas petitions);
United States V. Price, 400 F.3d 844, 849 (10th Cir.
2005) (Blakely does not apply retroactively to convictions that
were already final at the tine the Court decided Blakely).
Section 2244(d)(1)(C) clearly does not apply to petitioner’s
cl ai m under Apprendi, where the Suprene Court announced its
decision in that case on June 26, 2000, prior to petitioner’s
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VWhile petitioner may still have state court renedies for
seeking relief froma sentence alleged to be illegal, he failed
to present the instant application within the time allowed for
seeki ng federal habeas corpus. Nor does petitioner denonstrate
any extraordinary circumstances beyond his control to warrant
equitable tolling of the 2244(d) limtation period. See Marsh v.
Soares, 223 F.3d 1217, 1220 (10th Cir. 2000) ("[equitable
tolling] is only available when an inmate diligently pursues his
claims and denonstrates that the failure to tinely file was
caused by extraordinary circunstances beyond his control"), cert.
deni ed, 531 U.S. 1194 (2001).

Accordingly, for the reasons stated herein and in the order
dated May 20, 2005, the court concludes the petition should be
di sm ssed.

| T 1S THEREFORE ORDERED t hat the petition for wit of habeas
corpus is dismssed as tine barred.

DATED: This 29th day of June 2005 at Topeka, Kansas.

s/ Sam A. Crow
SAM A. CROW
U. S. Senior District Judge

sentencing in the state court in August 2000. See also, United
States v. Mora, 293 F.3d 1213, 1218-19 (10th Cir. 2003) (Apprendi
does not apply retroactively to initial habeas corpus
appl i cations).




