IN THE UNI TED STATES DI STRI CT COURT
FOR THE DI STRI CT OF KANSAS
CHRI S MYERS,
Plaintiff,
ClVIL ACTI ON
VS. No. 05-3215-GTV

JOHN DCE (1), et al.,

Def endant s.

ORDER

This matter is before the court on a civil rights
conplaint filed by a prisoner at the Leavenworth, Kansas,
facility operated by the Corrections Corporation of Anerica
(CCA) . Plaintiff Mers and three other individuals are
identified as plaintiffs in the caption of the conplaint;
however, only Mers has subnmtted a nmotion for |eave to
proceed in form pauperis.

The conpl aint all eges that CCA staff nmenbers have failed
to provi de adequate nedi cal care for prisoner Raynond Button,
that they have required prisoner Shawn G azier to assist
Button, and that they have retaliated against plaintiff Myers

for his exercise of |egal rights.



The Prison Litigation ReformAct (PLRA), signed into | aw
on April 26, 1996, anended 42 U.S.C. 1997e(a) to provide that
"[NJo action shall be brought with respect to prison condi -
tions under ... any ... Federal law, by a prisoner confined in
any jail, prison, or other correctional facility until such
adm ni strative renmedi es as are avail abl e are exhausted. "

It is settledinthe Tenth Circuit that the PLRA requires
a prisoner to exhaust all claim through the available
adm nistrative grievances, and "the presence of unexhausted
claims in [a prisoner's] conplaint require[s] the district
court to dismss his action in its entirety w thout preju-

dice." Ross v. County of Bernalillo, 365 F.3d 1181, 1189

(10th Cir. 2004).

Here, the record contains only a grievance form
concerning the transfer of Button within the facility and his
access to nedical equipnment and radiation treatment. The
grievance formis dated on May 2, 2005, and the conpl ai nt was
executed on May 9, 2005.

Havi ng exam ned the conplaint, the court finds this
matter nust be dism ssed w thout prejudice. First, it is
apparent that only one of the clains set out in the conplaint

has been presented in an admnistrative grievance. Next ,
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there is no showing that the grievance was appealed to the
war den; indeed, as only a few days passed before the present
conplaint was filed, the plaintiff allowed little tine for a
response by a grievance officer. Third, except for plaintiff
Myers, the persons identified as plaintiffs have failed to
provide notions for |leave to proceed in forma pauperis or a
filing fee. Finally, because plaintiff Myers is subject to 28
U S.C. 1915(g), he nust submt the full filing fee unless he
can denonstrate that he is in inmmnent danger of serious
bodily harm the conplaint alleges retaliation but does not
suggest that plaintiff Myers is in such danger.

For these reasons, the court concludes this matter nust
be dism ssed without prejudice. Plaintiffs may refile this
conplaint upon a show ng of exhaustion of adm nistrative
remedi es; however, any person desiring to proceed as a
plaintiff nmust sign the conplaint and nust submt the filing
fee or include a notion for | eave to proceed in fornma pauperis
supported by a financial statenment showi ng the bal ance and
deposit activity in his institutional financial account.

I T IS, THEREFORE, BY THE COURT ORDERED this matter is
di sm ssed wi t hout prejudice.

| T IS FURTHER ORDERED t he notion of plaintiff Myers for
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| eave to proceed in forma pauperis (Doc. 2) is denied.
Copi es of this order shall be transmtted to the persons
identified as plaintiffs in the caption.

I T 1S SO ORDERED

Dated at Kansas City, Kansas, this 24th day of May, 2005.

/sl G T. VanBebber
G. T. VANBEBBER
United States Senior District Judge




