N THE UNI TED STATES DI STRI CT COURT
FOR THE DI STRI CT OF KANSAS

DANI EL |. TAYLOR,
Petitioner,
V. CASE NO. 05-3194- RDR
COMMANDANTT,

Respondent .

ORDER

This matter is before the court on petitioner’s application
for mandanus. Petitioner, a prisoner at the United States
Di sciplinary Barracks, Fort Leavenworth, Kansas, seeks the
appoi ntnent of mlitary counsel to represent himin the revi ew of
his conviction by a court-martial under Article 69(b), Uniform
Code of Mliary Justice (UCM]), 10 U.S.C. 8§ 869(h).
Backgr ound

Petitioner was convicted by a general court-martial in Apri
2004. I n February 2005, he sent correspondence to the Judge
Advocate General of the Arny requesting to retain his appointed
appell ate defense counsel to assist him in seeking relief
pursuant to Article 69(b) and w thdrawing his conviction from

review pursuant to Article 66.1
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Articles 66 and 69(b) address separate avenues of post-



The Judge Advocate General responded in March 2005 and
advi sed the petitioner that while he would not be entitled to
retain his appointed counsel in a proceeding pursuant to Article
69, he would be afforded the opportunity to consult with an
attorney in the Legal Assistance Division at Fort Leavenworth.
(Doc. 1, Attach. correspondence dated 3/10/05.)

Di scussi on

The Mandanus Act, codified in 28 U . S.C. 8§ 1361, provides t hat
federal district courts have “original jurisdiction of any action
in the nature of mandanus to conpel an officer or enpl oyee of the
United States or any agency thereof to performa duty owed to the
plaintiff.”

To obtai n mandamus relief, the petitioner nmust establish that
there is a clear right to relief, that the respondent has a duty
to performthe act in question, and that the petitioner has no

ot her adequate remedy. Rios v. Ziglar, 398 F.3d 1201, 1206 (10th

Cir. 2005)(citation omtted).

The Tenth Circuit has rejected the claimthat a mlitary
prisoner is entitled to the appointment of counsel in a
proceedi ng under Article 69, stating:

“... the UCMJ does not provide for mlitary defense

counsel in Article 69 proceedings.... A service nenber

convicted by court-martial is entitled to appeal under
Article 66, where appellate counsel is provided. The

conviction review of court-martial conviction and
sentenci ng decisions. See Gonzales v. Cremi n, 2006 WL
41217, *1 (10" Cir. 1/9/06) (attached).
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Si xt h Anendnment does not conpel appoi ntnent of counsel
for other fornms of mlitary review’ Gonzales v.
Cremin, 2006 W. 41217, *1 (10" Cir. 1/9/06).7?

Because there is no constitutional right to the appoint nent
of counsel for a party seeking review under Article 69,
petitioner can establish neither a clear right to the relief he
seeks nor a duty on the part of the respondent to provide
appoi nt ed counsel . Accordi ngly, the present application nmust be
deni ed.

| T IS THEREFORE ORDERED t he petition for mandamus i s deni ed.

IT IS FURTHER ORDERED petitioner’s notion to anmend/correct
the petition (Doc. 6) is denied as noot.

IT 1S SO ORDERED

Copies of this order shall be transmtted to the parties.

DATED: This 18!" day of January, 2006, at Topeka, Kansas.

S/ Richard D. Rogers
RI CHARD D. ROGERS
United States District Judge

2A copy of this unpublished order is attached.
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