IN THE UNI TED STATES DI STRI CT COURT
FOR THE DI STRI CT OF KANSAS
FRANK MARTI NEZ,
Plaintiff,
ClVIL ACTI ON
VS. No. 05-3192-SAC

UNI TED STATES OF AMERI CA, et al .,

Def endant s.

ORDER

This matter is before the court on a civil action filed
by a prisoner in federal custody. Plaintiff proceeds pro se
and submtted the full filing fee.

Backgr ound

I n Oct ober 2000, plaintiff suffered a heart attack while
det ai ned at the Leavenworth, Kansas, facility operated by the
Corrections Corporation of Anerica (CCA). He was released on
bond shortly thereafter. |In July 2001, while incarcerated in
t he Federal Medical Center, Rochester, M nnesota, plaintiff
was di agnosed with circulatory problens related to diabetes.
As a result, he was assigned to a wheel chair.

In October 2001, plaintiff was transferred from an



Okl ahoma hol ding facility to the CCA facility in Leavenwort h.
Federal marshals allegedly denied himaccess to a wheel chair
during this transfer. Foll owi ng an evaluation at CCA,
plaintiff was denied a wheelchair by authorities there.

During his detention at CCA, plaintiff was exam ned by
Dr. Bowlin for conplaints concerning the condition of his
ankl e. Plaintiff contends Dr. Bowin failed to provide
sufficient nmedical care. In early Novenber 2001, plaintiff
wrote to the federal judge presiding in the crimnal action
agai nst him Follow ng a hearing, he was rel eased on bond and
recei ved nedical care in a Kansas City hospital. Despite that
treatnment, plaintiff wunderwent an anputation procedure in
January 2002.

Plaintiff signed the conplaint on April 10, 2005, and it
was filed by the clerk of the court on April 25, 2005.

Di scussi on

The court liberally construes the present action to seek

nonetary damages from the individual defendants pursuant to

Bi vens v. Six Unknown Naned Agents of the Federal Bureau of

Narcotics, 403 U. S. 388 (1971) and from the United States
pursuant to the Federal Tort Clainms Act, 28 U.S.C. 88 1346(b),

2671-80 (FTCA).



A prelimnary review of the conpl ai nt suggests the cl ai nms
brought pursuant to Bivens are tinme-barred. A Bivens action
“is subject to the statute of limtations of the general
personal injury statute in the state where the action arose.”

| ndustrial Constructors Corp. Vv. United States Bureau of

Recl amati on, 15 F.3d 963, 968 (10th Cir. 1994).
I n Kansas, the applicable limtations period is the two-
year period set out in Kan. Stat. Ann. 860-513(a)(4).
Generally, “[t]he statute of limtations begins to run
when the plaintiff knows or has reason to know of the exis-
tence and cause of the injury which is the basis of his
action,” that is, when the plaintiff “should have di scovered

it through the exercise of reasonable diligence.” [ndustrial

Constructors Corp., 15 F.3d at 969.

Here, the events of which plaintiff conplains occurredin
2001 and 2002, but he failed to commence this action unti
April 2005, nore than two years after the |ast events. The
court concludes the clainms brought pursuant to Bivens are
ti me-barred and nmust be di sm ssed.

Plaintiff also appears to proceed under the Federal Tort
Claims Act. As directed by the court, plaintiff suppl enmented

the record with a copy of the denial of his admnistrative



tort claim (Doc. 7, Attach.) The denial form is date-
st anped August 2005 and states that plaintiff may bring suit
within six nonths from the mailing of the notice of final
denial. Accordingly, plaintiff’s clainm under the FTCA are
timely. Because the remedy under the FTCA |lies against the
United States for an injury caused by the negligent or
wrongful acts of a federal enployee acting within the scope of
his or her enploynent, the court will order the substitution
of the United States as the sole defendant, see 28 U. S.C
2679(b) (1), and will order the service of process.

Plaintiff submtted a conbi ned notion for an extension of
time to respond to the court’s order to supplenment and notion
to conpel the United States to produce a copy of the final
deci sion of his adm nistrative tort claim (Doc. 6). Because
plaintiff has since filed a response with an attached copy of
the final adm nistrative decision, the court concludes the
notion may be deni ed as noot.

| T 1S, THEREFORE, BY THE COURT ORDERED plaintiff’'s clains
agai nst the individual defendants arising under Bivens are
di sm ssed as tinme-barred.

| T 1S FURTHER ORDERED t he United States is substituted as

the sole defendant to plaintiff’'s clainms arising under the
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Federal Tort Clains Act.

| T 1S FURTHER ORDERED t he clerk of the court shall issue
summons to the United States.

I T IS FURTHER ORDERED plaintiff’s conbined motion to
conpel and notion for an extension of tine (Doc. 6) is denied
as noot .

Copies of this order shall be transmtted to the plain-
tiff and to the United States Attorney for the District of

Kansas.

I T 1S SO ORDERED

Dat ed at Topeka, Kansas, this 12th day of January, 2006.

S/ Sam A. Crow
SAM A. CROW
United States Senior District Judge



