N THE UNI TED STATES DI STRI CT COURT
FOR THE DI STRI CT OF KANSAS

FRANK MARTI NEZ,

Pl aintiff,
V. CASE NO. 05-3192-SAC
UNI TED STATES
OF AMERI CA, et al .,
Def endant s.

VEMORANDUM AND ORDER

In this action, plaintiff seeks nobney damages based on
al l egations that he was denied a wheel chair and necessary
medi cal treatnment while a federal detainee; that, as a result, he
devel oped an diabetic ulcer on his right foot which becane
infected; and ultimately his right Ieg had to be anputated bel ow

t he knee.

FACTUAL BACKGROUND AND PROCEDURAL HI STORY

The follow ng facts appear fromthe record before the court
i ncluding the conplaint and exhibits filed by plaintiff?:

1. On July 8, 2001, M. Martinez was a federal detainee at
t he Federal Medical Center, Rochester, Mnnesota (FMC). \While
there, he was diagnosed with “circulatory problenms on his feet
due to his diabetes” and was properly treated. Conplaint (Doc.
1) at 2. Medical personnel at the FMC instructed that he avoid

wal ki ng and assi gned hi m permanently to use of a wheel chair.
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A few facts regarding the transport of plaintiff have been gleaned from the file in an earlier action
brought by plaintiff raising the same dlaims, which isjudicidly noticed herein.



2. Plaintiff left the FMC on Oct ober 5, 2001, in the custody
of the United States Marshals Service (USMS), and was transported
to the holding center for federal prisoners in Oklahoma City. On
or about October 10, 2001, plaintiff departed Oklahoma City and
was transported by the USMS to the Corrections Corporation of
Anmerica facility in Leavenworth, Kansas (CCA), where he arrived
Oct ober 12, 2001. Plaintiff claim the U S Mar shal s
transporting him at these tines denied him the use of a wheel
chair and forced himto wal k.

3. Plaintiff was detained at the CCA from October 12, 2001,
to November 9, 2001. Upon his arrival, he sought nedical
attention, was exam ned, and he i nformed nedi cal personnel of his
medi cal problems and treatnment prescribed by the FMC Hi s
request for a wheel chair was denied by Supervising Nurse
Heintzl man. He all eges Nurse Henitzl man al so assigned himto a
cell “that was at Ileast one-half mle away from the CCA s
infirmary” where plaintiff had to walk twice a day to receive
insulin shots for his diabetes.

4. During his pre-trial detention of |less than a nonth at
the CCA, a bone in plaintiff’s right ankle “began protruding.”
Plaintiff inmmediately sought nedical attention. Doctor Scott
Bow in exam ned plaintiff and stated the protrudi ng bone would
return to normal on its own and prescribed no treatnment or
medi cati on. During the next two days, an ulcer devel oped on
plaintiff’s ankle. I n another two days, plaintiff was able to
see Dr. Bowin, who cut the ulcer fromhis ankle, and di scharged

hi mwi t hout medi cation. The foll ow ng day, plaintiff’s ankle and



foot were very painful and the skin was discolored. He sought
medi cal attention, but no doctor was avail able. Plaintiff
al | eges he was eventually taken to Cushing Menorial Hospital in
Leavenwort h, Kansas, and exam ned by two doctors who detern ned
hi s wound needed to be cleaned, and schedul ed the procedure for
t he next day. However, the next norning before the procedure
coul d be perfornmed, he was picked up by U S. Marshals and taken
before a federal judge for a hearing described bel ow.

5. On Novenmber 5, 2001, plaintiff had witten to Judge
Larsen, the federal judge before whom his crim nal prosecution
was pendi ng, describing his nedical condition and asking for
ener gency assi stance. Judge Larsen directed that plaintiff’'s
letter be filed in the crimnal case and ordered plaintiff’'s
appearance in his court on Novenmber 9, 2001. At the hearing,
Judge Larsen stated he had obtained a report from the CCA and
t hey “had conceded” they were “not equipped to deal with the
problemwith (plaintiff’s) foot, that if the foot went untreated,
that he mght lose the foot.” Judge Larsen gave plaintiff the
choice of transfer to a nmedical facility within the federa
prison system for treatnment of his foot, or release on bond to
seek medical treatnment on his own. The judge ordered plaintiff
conditionally released on bond and to imrediately obtain the
necessary medical treatnent for his right foot.

6. Plaintiff was driven from the court to a hospital in
Kansas City, and exhibited medical records indicate he was
admtted on Novenmber 9, 2001. Doctors there diagnosed himwth

“septic right foot wth questionable nyelitis,” |ongstanding



di abetes nellitus conplicated by neuropathy, vascul ar disease,
and coronary artery disease, ampng other inflictions including
hi story of long termdrug addiction. The doctors recorded that
plaintiff presented with three weeks history of painin his right
foot, a “festering extensive lesion” on his right foot wth
evi dence of infection, and had been advised to get proper
treatment of his foot lesion to avoid anputation. Plaintiff
all eges in the conplaint that a doctor at the hospital told him

“his leg needed to be anputated just below the knee” due to the

severe infection, but they would try to save it. Hs wound was
treated, and he was discharged on Novenmber 20, 2001. The
di scharge summary provided: “He will be closely followed up to

ensure that there is proper wound healing and every effort is
made to sal vage his leg.”

7. On Decenber 26, 2001, “after a six week course of
antibiotics,” plaintiff returned to the hospital with “an open
wound” on his right foot including a segnment of exposed bone,
“whi ch has been cared for at home.” He was treated, nedicated
and told to return in one week.

8. On January 16, 2002, nmedical records exhibited by
plaintiff show he returned to the hospital, and the exam ning
physi ci an recorded the history of the “diabetic foot ulcer” and
its treatment. He noted plaintiff had been foll owed and treated
at the hospital’s “wound clinic” and his foot had shown sl ow
i nprovenment . However, wupon this adm ssion he had increasing
swel ling and necrosis of the wound. He was treated further.

9. Plaintiff returned to the hospital, and on January 23,



2002, he underwent a right below knee anputation. Recor ds
exhibited by plaintiff indicate a second-stage of the operation
was performed on January 29, 2002.

10. On January 20, 2004, counsel representing plaintiff
delivered his adm nistrative claimfor damages under the FTCAto
the Bureau of Prisons. The “Basis of Clainm was stated as
foll ows:

On or about Novenmber of 2001, the claimnt was an

inmate at a prison facility located in Leavenworth,

Kansas, and operated under the supervision and control

of the Bureau of Prisons. VWil e under the care,

custody and control of the Bureau of Prisons, and al so

the Corrections Corporation of Anerica, the clai mant

devel oped a serious lower extremty condition which

requi red pronpt nedical care and attention. Cl ai mant

was deni ed and deprived of appropriate nmedical care,

and such denial of nedical care and related services

ultimately resulted in the anputation of the claimnt’s
ri ght foot on or about January 29, 2002.

Plaintiff clainmed damges in the anmpbunt of $1, 000, 000. 00.

11. On the sane date, January 20, 2004, plaintiff, with
assi stance of counsel, filed a lawsuit in federal district court
in Kansas City, Kansas, nam ng t he Federal Bureau of Prisons, the
CCA and ot hers, and seeking noney damages based upon the all eged

deni al of nedical treatnment for his foot. Martinez v. Lappin, et

al., Case No. 04-3023 (D.Kan. Nov. 1, 2004, unpublished).
Def endants’ motions to dism ss were sustained in that case, and
the federal tort <claims were all dismssed for |ack of
jurisdiction because plaintiff had not conpl et ed t he
adm ni strative claimprocess.

12. In August, 2005, plaintiff received a response to his
adm nistrative claimfromthe USMS. The agency st ated:

Qur review of the circunstances surroundi ng your claim



di scl osed no evi dence of negligence or wongful acts on

the part of any USMS enpl oyee. Specifically, you have

provi ded no evidence to substantiate that the USMS was

ever aware of your nedical needs or that you were

denied treatnent at any tine. Further, the CCA

Leavenworth is an independent contractor of the USMS.

The United States is not |iable under the Federal Tort

Clainms Act for acts of independent contractors, as per

28 U.S.C. 2671 (cite omtted). Thus, the USMS is not

responsi bl e for any negligence conmtted by t he ACDCFA.

Accordi ngly, your claim against the United States

i s denied.
The response further provided: “If you are dissatisfied with our
determ nation you may file suit in the appropriate United States
District Court not later than six nonths after the mailing of
this notice of final decision?”

13. On April 25, 2005, plaintiff filed the instant “new
conplaint, pro se, namng the United States, unknown U. S
Mar shal s, Doctor Scott Bow i n, and Nurse Heintzlman as
def endant s. By prior order dated January 12, 2006, this court
liberally construed the conplaint as seeking noney damages from
t he individual defendants pursuant to Bivens and dism ssed the
claims against the individual defendants as time-barred. The
court al so construed the conpl ai nt as seeki ng noney damages from
the United States under the Federal Tort Clains Act, 28 U. S.C. 88
2671-80 (FTCA), and substituted the United States as sole
def endant. Sunmons issued to defendant United States.

This matter is presently before the court upon defendant

United States’ Motion to Dism ss pursuant to FRCP Rule 12(b)(1).

2 28 C.F.R. 14.9(a) provides:

Fina denid of an adminidrative daim shdl beinwriting and sent to the damant, hisatorney,
or legd representative by certified or registered mail. The natification of finad denid may
indude a statement of the reasons for the denid and shdl include a statement that, if the
damant is dissatisfied withthe agency action, he may file sit inan appropriate U.S. District
Court not later than 6 months after the date of mailing of the notification.
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Plaintiff has not responded to this notion, and has not apprised

the court of his current address.

LEGAL STANDARDS

Section 1346(b) of 28 U.S.C., provides federal district
courts with subject matter jurisdiction over FTCA clains. It
general ly authorizes suits against the United States for danmages:

for injury or loss of property, or personal injury or

death caused by the negligent or wongful act or

onm ssi on of any enpl oyee of the Government while acting

within the scope of his office or enploynment, under

circunstances where the United States, if a private
person, would be liable to the claimnt in accordance
with the law of the place where the act or om ssion
occurred.
Plaintiff’s action for negligent denial of nedical treatnment
while in federal detention sounds intort and is properly brought
under the FTCA.

A Rule 12(b) (1) notion chal |l enges the federal court’s subject
matter jurisdiction. A case nust be dism ssed when the court
| acks statutory power to adjudicate the case. St at ut es
conferring jurisdiction on federal <courts nust be strictly
construed and doubts are to be resolved against federal

jurisdiction. US ex rel. King v. Hillcrest Health Center,

Inc., 264 F.3d 1271, 1280 (10th Cir. 2001), cert. denied, 535

U S 905 (2002). Plaintiff, the party invoking federa

jurisdiction, bears the burden of proof. Penteco Corp. v. Union

Gas System lnc., 929 F.2d 1519, 1521 (10th Cir. 1991). It

follows that the basis for subject matter jurisdiction nmust



appear on the face of plaintiff's well-pled conplaint.® FRCP
8(a)(1); Martinez v. U . S. Oynpic Conmittee, 802 F.2d 1275, 1280

(10th Cir. 1986); Penteco, 929 F.2d at 1521.

Generally, Rule 12(b)(1) nmotions to dismss for |ack of
subj ect matter jurisdiction take two forns: a facial attack which
presunes the allegations in the conplaint as true, or a factual
attack which goes beyond the allegations contained in the

conpl aint and challenges the facts upon which subject matter

jurisdiction depends. Holt v. U S., 46 F.3d 1000, 1002-1003
(10th Cir. 1995). In this case, the United States has not
subm tted any extra-conplaint evidentiary material in connection
with the tineliness issue. Rather, defendant argues that, even
accepting plaintiff’s allegations as true, his FTCA clains are
time-barred.

As a general rule, a 12(b)(1) nmotion is not to be converted

into a notion for summary judgnent under Rule 56. Daugherty v.
U.S., 212 F.Supp.2d 1279, 1303 (N.D. OK. 2002), aff’d 73 Fed. Appx.
326 (10t" Cir. 2003). A court has w de discretion to allow
affidavits, documents and other evidence extraneous to the
conplaint to resolve disputed jurisdictional facts under Rule
12(b)(1), and “may hear evidence and neke findings of fact
necessary to rule on the subject matter jurisdiction question

before trial.” E.F.W v. St. Stephen’s Indian Hi gh School, 264

F.3d 1297 (10" Gir. 2001).

3
Fantiff has attempted to alege facts sufficent to establishthisCourt'ssubject matter jurisdictionover

histort daim. When, ashere, aparty's Rule 12(b)(1) motion challenges the facts upon which subject matter
jurisdiction depends, a didtrict court may not smply presume the truthfulness of the complaint's factua

dlegations.



The Tenth Circuit Court of Appeals has recognized an
exception to the general rule, which requires conversion of a
Rul e 12(b) (1) notion to a Rule 56 or a Rule 12(b)(6) notion where
"the jurisdictional question is intertwined with the nmerits of

the case.” \heeler v. Hurdman, 825 F.2d 257, 259(10th Cir.),

cert. denied, 484 U.S. 986 (1987); see also Pringle v. United

States, 208 F.3d 1220, 1223 (10th Cir. 2000); United States ex

rel. Ransever v. Century Healthcare Corp., 90 F.3d 1514, 1518

(10th Cir. 1996); Holt, 46 F.3d at 1003. The Tenth Circuit has
stated that subject matter jurisdiction and the nmerits are
considered to be intertw ned “[w] hen subject matter jurisdiction
i s dependent upon the sanme statute which provides the substantive
claimin the case.” MWheeler, 825 F.2d at 259. Intertwi ning also
exi sts when the jurisdictional question in fact requires
resolution of an aspect of the substantive claim See also
Pringle, 208 F.3d at 1223.

The statute providing the substantive claimin this case (the
FTCA) is incorporated by reference into the jurisdictional
statute (Section 1346). Subject matter jurisdiction is,
t herefore, dependent upon the sanme statute. However, the
underlying issue of resolution of the jurisdictional question in

this case does not require resolution of an aspect of the

substantive claim Pringle, 208 F.3d at 1223. The
jurisdictional issue herein is the statute of linmtations

question of whether or not the plaintiff tinmely presented his
adm ni strative claimunder the FTCA. The reasoning in Gonzal es

v. US., 284 F.3d 281, 287 (1st Cir. 2002) is convincing under the



facts of this case:

VWile the FTCA . . . provides the basis for the cause
of action here [and sets forth the statute of
limtations], it is clear that the facts relevant to

t he determ nation of subject matter jurisdiction do not

go directly to the nmerits of the plaintiff's claim

That is, the determ nation of whether the claim is

time-barred bears no relationship to whether the

plaintiff can nake out a showi ng of negligence on the

merits of the case.
G ven that the jurisdictional question in this case is not
intertwined with the nerits, defendant’s nmotion to dism ss for
| ack of subject matter jurisdiction on statute of limtations
grounds need not be converted into a notion for summary judgnent.
See id., (The FTCA statute of limtations set forth in 28 U S.C.
8§ 2401(b) does not create a jurisdictional question intertw ned
with the nerits of the case); cf. Pringle, 208 F.3d at 1223.

The doctrine of sovereign immunity precludes suit against the
United States wi thout the consent of Congress. Thus, the “terns

of its consent define the extent of the court's jurisdiction.”

Franklin Savings Corp., In re, 385 F.3d 1279, 1287 (10" Cir.

2004), cert. denied, u. S. , 126 S.Ct. 337 (2005). Because

the FTCA constitutes a waiver of the governnent's sovereign
i mmunity, the conditions established by the Act nust be strictly

construed. See Pipkin v. United States Postal Serv., 951 F.2d

272, 275 (10th Cir. 1991); Bradley v. United States, 951 F.2d

268, 270 (10th Cir. 1991). The requirenents are jurisdictional

and cannot be waived.” See id.; Estate of Trentadue ex rel

Aguilar v. U S., 397 F.3d 840, 852 (10" Cir. 2005); Industria

Constructors Corp. v. U.S. Bureau of Reclamtion, 15 F.3d 963,

967 (10th Cir. 1994) (Proper presentation of the admnistrative

10



claimis a jurisdictional prerequisite to suit, one which the

courts have no authority to waive.); Hart v. Dept. of Labor ex

rel U.S., 116 F.3d 1338, 1339-40 (10" Cir. 1997); Franklin, 385
F.3d at 1287, 1289 citing Sisseton-Whpeton Sioux Tribe v. U.S.,

895 F.2d 588, 592 (9th Cir.), cert. denied, 498 U S. 824

(1990) (plaintiff's failure to sue wthin the period of
limtations is not sinply a waivable defense; it deprives the
court of jurisdiction to entertain the action.).

Tinmeliness of suit is one of the conditions in the FTCA of

t he governnment’s waiver of sovereign immunity. Dahl v. United

States, 319 F.3d 1226, 1228 (10" Cir. 2003) [ Federal jurisdiction
under the FTCA is limted by a nunber of conditions, including
the statute of limtations in § 2401(hb)]. Def endant United
States asserts that plaintiff’s admnistrative claim did not
satisfy the FTCA's tinme requirenents. Under the FTCA, any tort
clai magainst the United States is barred unless it is presented*
to the appropriate federal agency within two years of the clainis
accrual ®>. Franklin, 385 F.3d at 1279. Thus, this district court
is without subject matter jurisdictionto try this FTCA action if
plaintiff failed to satisfy the timng requirenents set forth in

Section 2401(b). Franklin, at 1287, citing Dahl, 319 F.3d at

4

A damisdeemed presented whenafedera agency receivesfromadamant * anexecuted Standard
Form 95 or other written natification of an incident, accompanied by a dam for money damages in sum
certainfor injuryto or loss of property, persond injury, or death aleged to have occurred by reason of the
incident.” 28 C.F.R. 14.2(3).

5

28 U.S.C. 2401(b) provides:“[A] tort dam againg the United States shall be forever barred unless
itispresented inwriting to the appropriate Federal agency withintwo years after suchdam accruesor unless
action is begun within Sx months after the date of malling . . . of notice of find action of the dam by the
[appropriate Federal] agency to which it was presented.”

11



1228 (court must dism ss for |ack of subject matter jurisdiction
if an FTCA litigant does not satisfy the 8§ 2401(b) timng
requi rement); Duplan v. Harper, 188 F.3d 1195, 1199 (10th Cir.

1999) (Failure to conply with the procedural requirenments of the
FTCA deprives a federal court of subject matter jurisdiction.).

Federal |aw governs the point at which a claim “accrues”

under the FTCA and Section 2401(b). Hoery v. United States, 324

F.3d 1220, 1222 (10th Cir. 2003). Neither the FTCA nor its
| egi slative history, however, speaks to when a "claimaccrues.”
In construing the statute of limtations, this court nust seek to
nei ther extend nor narrow the United States’ waiver of sovereign

i mmunity beyond what Congress intended. United States V.

Kubrick, 444 U. S. 111, 117-18 (1979).

As a general rule, a cause of action involving nedica
mal practice “accrues” under the FTCA when the plaintiff *“has
di scovered both his injury and its cause.” Kubrick, 444 U S. at
120. “Accrual does not await the plaintiff’s discovery that his

injury resulted from mal practice or negligence.” Gualtier v.

U.S., 837 F.Supp. 360 (D.Kan. 1993), aff'd, 25 F.3d 1057 (10t
Cir. 1994); Kubrick, 444 U S. at 123 (The limtations period of
8§ 2401(b) begins to run when plaintiff |learns of the operative
facts surrounding his injury and its cause, not when he becones
aware that the harm was negligently inflicted.). For FTCA
pur poses, a claimant is aware of the injury once apprised of its
general nature. “Lack of know edge of the injury's permanence,
extent, and ram fications does not toll the statute.” Cannon v.

U.S., 338 F.3d 1183, 1190 (10t Cir. 2003), citing Gustavson v.

12



United States, 655 F.2d 1034, 1036 (10th Cir. 1981); see also

Robbins v. United States, 624 F.2d 971, 973 (10th GCir.

1980) (uncertainty as to the "ultimte damage" does not toll 8§

2401(b)).

DI SCUSSI ON

Applying the foregoing |egal standards to the facts as
all eged by plaintiff, it is evident plaintiff’s admnistrative
clai mwas not presented to the agency within the tine limts set
forth in Section 2401(b). M. Martinez had two years to present
his claim after it accrued. His claimaccrued at the tine he
became aware of his diabetic ulcer and its serious condition as
well as the alleged cause, ie., denial of a wheel chair and
nedi cal care by the USMS and personnel at the CCAS. Plaintiff’s
apparent assunmption that his claimdid not accrue until his |eg
was amputated in January, 2002, is not |legally sound.

The record plainly shows plaintiff became aware of his injury
in October or Novenber, 2001, the two nonths when he sought
medi cal attention for his foot. In early Novenber, 2001, he
all eges he wote Judge Larsen conplaining that the actions or
i nactions of the USMS and t he CCA personnel had caused the ul cer
on his foot and resulted in his serious medical condition.
Martinez’ pleadings and exhibits contain statenments describing
his injury, his know edge of the existence and extent of the

injury, and the alleged cause of it. Plaintiff’s claim accrued

6

Defendant notes, and this court does not deny or decide, that the CCA isanindependent contractor,
and the United Statesis not liable for their tortious acts under the FTCA.
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certainly no later than November 9, 2001, when Judge Larsen
stated, with plaintiff present in court, that plaintiff was not
recei ving adequate care at the CCA and his | eg m ght have to be
anput ated. Moreover, M. Martinez has provided nedical records
describing his physical injury, prognoses, and treatnments he
received in a non-prison hospital in November, 2001. The
conclusion is inescapable that M. Martinez knew no later than
Novenmber 9, 2001, and probably before, of both the injury and its
al | eged causes. The court therefore finds that M. Martinez’
tort claim*®accrued” on or before Novenber 9, 2001.

The record also clearly docunents, and it is not disputed,
that M. Martinez’s admnistrative claimfor damages under the
FTCA was presented and received by the agency on January 20,
2004. Since plaintiff’s claim accrued no |ater than Novenber,
2001, and plaintiff presented his admnistrative claim after
Novenber, 2003, it is obvious that his claim was not presented
within the two-year statute of limtations.

Accordingly, M. Martinez” tort claim is barred by the
statute of limtations, unless sonme theory of equitable tolling
appl i es. The court has been not been nade aware of any
i npedi nent preventing plaintiff fromavailing hinself of nmedical
and | egal advice within the statute of limtations period or of
facts that suggest he is entitled to equitable tolling.

Plaintiff is hereby required to showcause within twenty (20)
days why defendant’s Motion to Dism ss should not be sustained
and this action dism ssed for | ack of subject matter jurisdiction

for the reasons stated in defendant’s Motion to Dism ss (Docs. 15

14



& 16) and this Menmorandum and Order. If plaintiff fails to file
a timely response, the notion will be sustained and this action
will be dismssed with prejudice for |ack of subject matter
jurisdiction.

IT IS THEREFORE BY THE COURT ORDERED that plaintiff is
granted twenty (20) days to show cause why this action shoul d not
be di sm ssed as tinme-barred for the reasons stated i n defendant’s
Motion to Dismiss and in this Menorandum and Order.

The Clerk is directed to change plaintiff’s address to the
address on defendant’s Anended Certificate of Service (Doc. 17)
and to transmt a copy of defendant’s Motion to Dism ss (Doc. 15)
and Menorandum in Support of Mtion (Doc. 16) to plaintiff wth
a copy of this Order.

IT 1S SO ORDERED

Dated this 23rd day of My, 2006, at Topeka, Kansas.

s/ Sam A. Crow
U S. Senior District Judge
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