IN THE UNI TED STATES DI STRI CT COURT
FOR THE DI STRI CT OF KANSAS

Dougl as D. Larson, o
Petitioner,
V. CASE NO. 05-3191- SAC
STATE OF KANSAS, et al .,
Respondent s.
ORDER
This is an action submtted on fornms for filing a civil
ri ghts conplaint pursuant to 42 U.S.C. 1983 by an inmate of the
El Dorado Correctional Facility, ElI Dorado, Kansas. Because
Larson seeks to overturn his conviction, the court entered an
order treating this matter as a petition for wit of habeas
corpus, 28 U S.C. 2254. Petitioner was given tinme to file an
anended pleading on fornms provided by the court for 2254
actions. Petitioner has filed an Amended Petition (Doc. 5) and
a second “Application to Proceed in forma pauperis” (Doc. 6).

Havi ng consi dered these filings, the court finds as follows.

PENDI NG REQUEST AND MOTI ON

Petitioner filed a prior notion for |leave to proceed in
forma pauperis (Doc. 2), which was granted in a prior order

(Doc. 3). Consequently, his second pending notion! shall be

! Petitioner dso submitted the filing fee of $5, but since he had aready been granted
leave to proceed in forma pauperis, the fee was returned to him.
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di sm ssed as moot (Doc. 6).

Wthin his Petition, Larson states he would |i ke to have an
attorney appointed to help him on his case. Appoi nt ment of
counsel in a habeas action is discretionary with the court, and
will not be granted in this case at this juncture. Petitioner
is advised to file a separate Mdtion for Appointnment of Counsel

if he decides to request counsel in the future.

PROCEDURAL HI STORY

The court has initially reviewed the form 2254 Petition
(Doc. b5). Petitioner was convicted in 2000 by a jury in the
District Court of Sedgw ck County, Kansas of possession of
cocai ne and net hanphetam ne, both with intent to sell wthin
1000 feet of a school. He appealed his convictions to the
Kansas Court of Appeals, but does not recall the date of the
result. Records of the Kansas Appell ate Courts avail abl e online
indicate that in District Case No. 99CR2672, petitioner filed a
notice of appeal on July 6, 2000, after he was granted | eave to
file an appeal out of tine. Counsel was appointed, and briefs
were filed. An opinion affirmng Larson’s convictions was
docketed on July 27, 2001. On August 27, 2001, Larson filed a
Petition for Review in the Kansas Supreme Court, which was
deni ed on October 31, 2001. A petition for certiorari in the

United States Supreme Court was not fil ed.

CLALMS AND EXHAUSTI ON




A habeas petitioner is required to exhaust state court
remedies on his clainms prior to obtaining review in federa
court. 28 U.S.C 2254(b)(1)(A). There is no question but that
sone of petitioner’s clains in his petition are exhausted and
some are not.

Petitioner makes many clainms under ground one in his
Petition. He clainms his attorney, Karl Maughan, had a “confli ct
of interest.” In support of this claim he alleges Maughan did
not agree with himthat an agent having driven Larson’s pick-up
to a location where drugs were found and anot her agent having
arrested himand wal ked himto a different residence, which was
not his, had significant relevance to his case. He conpl ai ns
that his attorney would not call his parole officer “who saw
this.” He also conplains that his attorney failed to advise him
that if he declined to testify, “sone hearsay and doubl e hearsay
is adm ssible in court.” He clains a “false police report”
i ndicated he returned to a residence, when he was taken there by
an “ATF agent.” He also clainms his attorney told himthe day
before trial that his trial was the attorney’'s first, and

anot her attorney would “sit in to see if he nm ssed anything.”
Petitioner clains his attorney had injured his arm and was on
pai n medi cation and that this “nust have affected his ability.”
He also claims “a judge at the prelimnary hearing said they
couldn’t use this nicknane Hol mes” but the district attorney
used it at trial.

I n response to questions regardi ng exhaustion on the form
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petition, Larson states he did not present ground one on direct
appeal or in his 1507 proceedi ngs because he “didn’t know about
the conflict of interest until now.” Petitioner’s prior |ack of
know edge of a claim standing alone, does not excuse his
failure to exhaust. These clains are not exhausted.

As ground two, petitioner claims his trial counsel was
“deficient,” even though he was “privately hired, because he

“would not have qualified under KAR 105-3-2 to serve as

counsel .” As the only factual support for this ground,
petitioner alleges, “I claimthat I was wongfully convicted
because | did not have domon (sic) and control over the
resi dence where drugs were found that | was possessing.”

Petition at 7.

Petitioner alleges he did raise ground 2 on direct appeal
and in state post-conviction proceedings. Thus, this is
presented as an exhausted claim

As ground three, petitioner clains a State’s w tness was
responsi ble for the house at 732 S. WMdison, which was her
father’s house, and she was there during the raid and adnmtted
she was dealing and using drugs. She stated the drugs were
Larson’s. Larson was arrested |ater on the street. He asks how
“t hey” knew she wasn’t having hallucinations, and states she
testified for a “one year probation deal.” He asserts he was
not shown to have either possession or intent since when
arrested, he was only carrying noney. He al so clains double

hearsay was admtted “with statenents by a C 1. (found to be on
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parol e caught with gun and neth) that never showed up to court.”
He also conplains of an “allegation of a phone call with a
Police officer using a nicknanme Hol nes.”

Petitioner states he did not raise ground 3 on direct appeal
or in state post-conviction proceedi ngs because he “didn’t know
what (he does) now.” These clains are not exhausted.

As Ground 4, petitioner clainms that M. Maughan was not
qualified to represent him In support, he alleges Maughan was
“very nervous” when picking the jury, and was stopped by the
judge during his opening statenent. He adds the citation, KAR
105-3-2, but neither the text nor any discussion of this
regul ati on.

Petitioner indicates he raised this claimon direct appeal
and in his 1507 petition. Thus, he alleges it has been
exhausted. Petitioner is cautioned that the factual basis and
not just the legal theory for his ineffective assistance of
counsel claim nmust have been the sane when presented in state
court in order to be exhausted.

Under the question on overall exhaustion on his form
Petition, Larson states that all grounds for relief have not
been presented to the highest state court having jurisdiction.
To the question of which grounds were not, he alleges a
different one rather than any already presented. He al |l eges
trial counsel failed to call witnesses that woul d have proven he
was not guilty, and did not “properly exam ne” the w tnesses

called. These clains are not exhausted. He also renmarks, not



enough room?” He states he is presenting all grounds, even
t hough some are not exhausted, because this is his *“last

chance.”

M XED PETI TI ON

The court finds frompetitioner’s own al |l egations, that this
is a “mxed petition” containing sonme cl ains which have not been
exhausted in the state courts and others which have. Such
“m xed petitions,” absent specific circunstances, should be

di sm ssed by a federal district court. Pliler v. Ford, 542 U S.

225, (2004); Rose v. Lundy, 455 U 'S. 509, 510, 522 (1982).

Under Rose, a habeas petitioner who files a "m xed" petition
contai ni ng one or nore unexhausted clainm as well as exhausted
claims has the option to (1) dism ss the unexhausted cl ains and
proceed with the exhausted clainms, or (2) dismss the petition
and file a habeas petition in the future foll ow ng exhausti on of
his state court renedies concerning all of his habeas cl ai ms.
In the second option, the dism ssal of the petition would be
wi t hout prejudice.

Thus, petitioner in this case has two options for proceedi ng
given that he has filed a m xed petition. One option is to

di smiss his unexhausted clainms so that this is not a “m xed

petition.” To acconplish this, petitioner may file a “Second
Amended Petition,” not containing any unexhausted cl ai ns. I n
other words, if Larson has not presented the claim to the

hi ghest state court through appropriate state court procedures,
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it may not be included. If Larson files a Second Anmended
Petition raising only exhausted clains, this court may proceed
to determ ne those clains.

The main pitfall with this option is that if petitioner
presents his unexhausted clains to the state courts but is

accorded no relief, and then decides to raise them in a

subsequent federal habeas petition, those clains will |ikely be
viewed as “successive,” and review in federal court wll be
barr ed.

Petitioner’s other option is to file a “Mtion to
Voluntarily Dismss Wthout Prejudice” this entire action and
return to state court to exhaust his unexhausted clainms. Under
this option, this action would be dism ssed w thout prejudice.
| f petitioner chooses this option, and if the state court denied
himrelief, he may then raise all exhausted clainms in another
f ederal habeas corpus petition, which woul d not be forecl osed by
the second or successive petition requirenents of Section
2244(b) .

The main pitfall with the latter option has to do with the
time limt within which a state prisoner nust file a federa
habeas petition challenging his state conviction. Federal |aw
provi des a one-year “statute of limtations” for filing federal
habeas corpus actions challenging state convictions, 28 U S.C
2244,

The limtations period begins to run on the date a

petitioner’s state conviction became “final.” In this case,
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Larson’s conviction becanme “final” after the 90 days el apsed in
whi ch he could have filed for review of his state conviction by
the U S. Suprene Court, or on about February 2, 2002. Locke v.
Saffle, 237 F.3d 1269, 1271 (10'" Cir. 2001), citing Rhine v.
Boone, 182 F.3d 1153, 1155 (10'M Cir. 1999)(The “judgnent is not

final and the one-year limtation period for filing federa

post-conviction relief does not begin to run until after the
United States Suprene Court has denied review, or, if no
petition for certiorari is filed, after the time for filing a

petition for certiorari to the United States Supreme Court has
passed.”). The limtations period ran for the two nonths or so
after petitioner’s conviction was “final” until he filed his
state 1507 action on April 12, 2002. (Doc. 5) Attach. 1,
Appellate Brief at 2 (Larson “filed a notion for new tria
pursuant to K. S. A. 60-1507" all egi ng deficient representati on on
April 12, 2002.). It was tolled by the filing of the 1507
action and did not run as long as that state action was
“properly pending.”

The limtation period began running again upon the filing
of the decision by the Kansas Supreme Court affirm ng the deni al
of Larson’s 1507 petition on Septenber 15, 2004. It has
continued running since then. The pleading initiating this
action in federal court was executed by petitioner on March 29,

2005, a little over 6 nmonths |ater. From the foregoing, the



court makes a very rough estimate? that over 9 nonths of the one-
year statute of limtations expired before this federal action
was even fil ed.

The court has no reason to doubt that the instant 2254
action was filed within the one-year statute of |imtations.
Thus, it does not consider the advisability of staying this
action while petitioner exhausts his state court renedies.

However, the court’s main concern is for petitioner to be
aware that should he choose the option of dismssing this
action, any subsequent 2254 petition nust be filed before the
one-year limtation period fully expires and that over 11 nonths
of it has expired already. The tinme already expired is over 11
rather than 9 nonths because the tine this federal *“m xed
petition” is pending does not toll® the running of the statute
of limtations. As of today this action has been pending for
approximately 2 1/2 nmonths. Therefore, if petitioner decides to
dismss this action and exhaust state remedies on his
unexhaust ed cl ai ns, he woul d be well -advised to i medi ately file
a new 60- 1507 petitioninthe state trial court, even before any
further action is taken in this federal case.

Furthernmore, a subsequent federal 2254 petition filed by

2

This estimate is nothing more, and should not be relied uponby petitioner or respondent or in any
future case as afinding of the actud time expired.
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Thetime during whichthe ingtant Petitionis pending in federa court does not tall the running of the
one-year limitations period governing the habeas petitioner’ sclams. See Duncanv. Walker, 533U.S.167
(2001).




Larson woul d not, under the circunstances of this case, relate
back to the date of filing of the instant petition.

I nstead, the limtations period continues to run each day
now, and will run unless and until it is tolled by the filing of
a “properly filed” state action. Moreover, if petitioner does
not file any subsequent 2254 petition imediately when his new
60- 1507 proceedi ngs are conpl ete, the federal action will likely
not be tinely and federal review will be barred.

In sum Larson nust either file a Second Anended Petition
whi ch does not include his unexhausted clains, or file a Mtion
to Voluntarily Dism ss this Action Wthout Prejudice so that he
may exhaust his unexhausted clains at the state |evel. See
Rose, 455 U. S. at 510. The court reiterates if petitioner
chooses the latter option, he will have to very diligently
pursue his new 1507 proceedings and any subsequent federal
petition with the utnost attention to what little time remains
of the one-year statute of limtations. The proper filing of
such an appropriate state action* will toll the limtations
period again. Once that action is determ ned and state court
appeal s are fully exhausted, if petitioner has been accorded no
relief and wi shes to seek review in this court, he will have to
file a new 2254 petition before the remai nder of the statute of

l[imtations period expires. I f petitioner delays even a few

4

The filing of a petition for writ of mandamus or some other action that is not a “properly filed
gpplicationfor State post-convictionor other collatera review” under 28 U.S.C. 2244(d)(2), and therefore
will not toll the datute of limitations.
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weeks, perhaps days, in filing either his state action or a new
federal 2254 petition, he very likely will face dism ssal of a
new federal petition as untinely.

Petitioner’s unexhausted clainms are not delineated clearly
enough for this court to determne they are so frivolous they

may be dismi ssed onthe nerits. Cf. More v. Schoeman, 288 F. 3d

1231, (10th Cir. 2002). The court does not suggest that they
appear to have nerit, but that sufficient facts are not all eged
to show a | egal basis for federal habeas relief.

Petitioner shall be given fifteen (15) days in which to
proceed according to one of the two options discussed above. |If
he does not respond to this order within that time, it may be
di sm ssed without further notice.

I T IS THEREFORE BY THE COURT ORDERED that petitioner’s
request for counsel is denied, and his second notion for |eave
to proceed in forma pauperis (Doc. 6) is denied as noot.

| T IS FURTHER ORDERED t hat petitioner is granted fifteen
(15) days in which to either file a Second Anended Petition
whi ch contains no unexhausted clains or file a Mtion to
Voluntarily Dism ss this Action w thout Prejudice.

The Clerk of the Court is directed to forward to petitioner
fornms for filing a petition under 28 U.S.C. 2254 for use should
he decide to file a Second Anended Petition, and to transmt
this order to petitioner by certified mail.

I T 1S SO ORDERED
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Dated this 16th day of June, 2005, at Topeka, Kansas.

s/ Sam A. Crow
U. S. Senior District Judge
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