N THE UNI TED STATES DI STRI CT COURT
FOR THE DI STRI CT OF KANSAS

Dougl as D. Larson, o
Petitioner,
V. CASE NO. 05-3191-GTV
STATE OF KANSAS, et al.,
Respondent s.
ORDER

This is an action submtted on forms for filing a civil
ri ghts conplaint pursuant to 42 U.S.C. 1983 by an inmate of the
El Dorado Corrections Facility, ElI Dorado, Kansas. A notion for
| eave to proceed in forma pauperis was also filed. Havi ng
exam ned the materials filed, the court finds as foll ows.

Dougl as Larson conplains of his arrest and conviction for
drug offenses in the District Court of Sedgw ck County, Kansas,
in 2000. Larson appealed his conviction, which was affirmed by
t he Kansas Court of Appeals (KCOA). The Kansas Appellate Courts
docket in crimnal case No. 99CR2672, indicates a Petition for
Revi ew was deni ed on October 31, 2001. Larson thereafter filed
a petition pursuant to K. S. AL 60-1507 in Sedgw ck County District
Court alleging ineffective assistance of defense counsel, which
was denied. Larson’s Brief to the KCOA appealing the denial of
his 1507 petition indicates it was filed in April, 2002. The
Kansas Appel |l ate Courts docket of the 1507 proceedi ngs indicates
a tinmely appeal was docketed, the denial was affirmed by the KCOA
on June 25, 2004, and a Petition for Review was denied on
Sept enber 15, 2004.

In his pleading, Larson alleges generally that his Sixth



Amendnment rights were viol ated. As supporting facts, he only
al | eges, “Hearsay, and domi nion control.” In his exhibited 1507
appellate brief, Larson argued his trial counsel “failed to
adequately address the issue of dom nion and control over the
resi dence” where drugs were found. The KCOA stated, “dom nion
and control over the drugs was the controlling issue at Larson’s
trial, not dom nion and control over the residence.” Larson asks
this court to order a new trial and/or have the crim nal “case
dr opped.”

Larson attached to his pleading copies of the State's bri ef
to the KCOA on direct appeal of his crimnal conviction; Larson’s
brief to the KCOA appealing the trial court’s denial of his 1507
petition; and the opinion of the KCOA affirm ng the denial of his
1507 petition, Larson v. State of Kansas, No. 90,603 (June 25,

2004, KCOA, unpubli shed). Larson makes no reference in his
conplaint to any clainms discussed in these attachnents other than
| ack of dom nion and control. From t hese materials, it is not
cl ear whether Larson wi shes to raise just that claim or include
ot hers di scussed in the docunents fromhis state proceedi ngs. He
shall be given time to file an Anrended Petition to clearly state
the clainms he wishes to raise before this court and the facts in
support of each of those clains.

It is clear from Larson’s pleadings that he seeks to
challenge the legality of his confinenent. He does not seek
noney damages, and the defendants he named are not persons
all eged to have been personally involved in any violation of his

federal constitutional rights. Since plaintiff seeks to have his



state conviction overturned, his exclusive renedy is a petition

for wit of habeas corpus under 28 U S.C. 2254. See Preiser V.

Rodri guez, 411 U S. 475 (1973). The proper respondent in a
habeas action is his current custodian. Larson shall be given
time to conplete the forns for a habeas corpus petition under 28
U S. C 2254 and to file themas an Anended Petition in this case.
If Larson fails to conply with this court’s order within the time
directed, this action may be dism ssed wi thout further notice.

IT IS THEREFORE BY THE COURT ORDERED that this action is
treated as a petition for wit of habeas corpus, 28 U.S.C. 2254;
the action is dism ssed as agai nst the naned def endants “State of
Kansas” and “District Court of Sedgw ck County, Kansas”; and
“Warden, El Dorado Correctional Facility North” is substituted as
respondent .

I T 1S FURTHER ORDERED t hat Larson is granted | eave to proceed
in forma pauperis.

I T 1S FURTHER ORDERED t hat Larson is granted thirty (30) days
in which to submit an Anmended Petition by conpleting and filing
the forms provided by this court for an action under 28 U S.C.
2254, and to state his clains and the facts supporting those
claims in his Amended Petition.

The Clerk is directed to transmt a set of fornms for filing
a petition for wit of habeas corpus under 28 U S.C. 2254 to
petitioner.

IT 1S SO ORDERED

Dat ed at Kansas City, Kansas, this 11th day of May, 2005.



/sl G _T. VanBebber
G T. VANBEBBER
United States Senior District Judge




