N THE UNI TED STATES DI STRI CT COURT
FOR THE DI STRI CT OF KANSAS

ROBERT LEE BUFFI NGTON,

Plaintiff,
ClVIL ACTI ON
VS. No. 05-3159-GTV
REG NA SM TH
Def endant .
ORDER

Plaintiff, a prisoner confined in the Larned Correctiona
Mental Health Facility, proceeds pro se on conplaint filed under
42 U. S. C. 1983. Plaintiff has paid the initial partial filing
fee assessed by the court under 28 U S.C. 1915(b)(1), and is
granted | eave to proceed in forma pauperis. Plaintiff remains
obligated to pay the remminder of the $250.00 district court
filing feeinthis civil action, through paynents fromhis inmte
trust fund account as authorized by 28 U S.C. 1915(b)(2).

Because plaintiff is a prisoner, the court is required to
screen his conplaint and to dism ss the conplaint or any portion
thereof that is frivolous, fails to state a claimon which relief
may be granted, or seeks nmonetary relief from a defendant i1 mmne
fromsuch relief. 28 U S.C. 1915A(a) and (b).

To allege a valid claimunder 42 U S.C. 1983, "a plaintiff
must allege the violation of a right secured by the Constitution
and laws of the United States, and nust show that the alleged
deprivation was commtted by a person acting under col or of state

law. " West v. Atkins, 487 U S. 42, 48 (1988). In the present




case, plaintiff seeks damages for the alleged violation of his
rights under the First and Fourteenth Amendnents. The sole
def endant named in the conplaint is Regina Smth, a w tness who
testified in plaintiff’s 1979 state crimnal proceeding in which
plaintiff was convicted of mansl aughter and aggravated battery.!?
Plaintiff clains heis entitled to his freedom and to damages for
this defendant’s all eged violation of plaintiff’s constitutional
rights.

To the extent plaintiff seeks his release fromconfi nenent,
relief must be pursued through a petition for wit of habeas
corpus under 28 U.S.C. 2254, to the extent any such relief m ght

still be available.? See Preiser v. Rodriguez, 411 U S. 475

(1973)(state prisoner's challenge to fact or duration of
confi nenent pursuant to a state court judgnent nust be presented
t hrough petition for wit of habeas corpus after exhausting state
court renedies).

To the extent plaintiff seeks damages, his allegations of
error agai nst the defendant can be dism ssed as stating no claim
for relief because this defendant is not a person acting under
color of state law for the purpose of establishing liability

under 42 U.S.C. 1983. See al so Briscoe v. LaHue, 460 U. S. 325,

329-33 (1983) (di scussing absolute inmmunity from damages that is

Plaintiff alleges that Smith's negligence in allow ng her
14 year old son to be arnmed was responsible for plaintiff being
shot and plaintiff’s friend being kill ed.

2Passage of the Antiterrorismand Effective Death Penalty Act
on March 24, 1996, inposed a one year limtation period on state
prisoners seeking relief under 28 U S.C. 2254. See 28 U. S.C
2244(d) (1) (one year limtation period applies to habeas petitions
filed by a person in custody pursuant to a state court judgnent).
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extended to witnesses in crimnal proceedi ngs).

Accordingly, for the reasons stated herein, the court
concludes the conplaint should be dism ssed.® See 28 U S.C
1915(e)(2)(B)(ii)-(iii)("Notw thstanding any filing fee, or any
portion thereof, that nmay have been paid, the court shall dism ss
the case at any time if the ~court determ nes ...the
action...fails to state a claimon which relief may be granted,
or...seeks nmonetary relief against a defendant who i s i mune from
such relief.”).

IT IS, THEREFORE, BY THE COURT ORDERED that plaintiff is
granted | eave to proceed in forma pauperis.

I T IS FURTHER ORDERED that the conplaint is dismssed as
stating no claimfor relief under 42 U S.C. 1983.

Copies of this order shall be mailed to plaintiff and to the
Finance Officer where plaintiff is currently confined.

I T 1S SO ORDERED.

Dat ed at Kansas City, Kansas, this 18th day of May 2005.

[s/ G T. VanBebber
G. T. VANBEBBER
United States Senior District Judge

SPlaintiff 1is advised that dismissal wunder 28 U S. C
1915(e)(2)(B)(ii) counts as a “strike” under 28 U S.C. 1915(9g),
a “3-strike” provision which prevents a prisoner from proceedi ng
in forma pauperis in bringing a civil action or appeal if “on 3
or nore prior occasions, while incarcerated or detained in any
facility, [the prisoner] brought an action or appeal in a court
of the United States that was di sm ssed on the grounds that it is
frivolous, malicious, or fails to state a clai mupon which relief
may be granted, unless the prisoner is under inm nent danger of
serious physical injury.”



