IN THE UNI TED STATES DI STRI CT COURT
FOR THE DI STRI CT OF KANSAS

ANTHONY WAYNE ELROD,

Pl ai ntiff,
ClVIL ACTI ON
VS. No. 05-3114-GTV
R. D. SWANSON, et al.,
Def endant s.
ANTHONY WAYNE ELROD,
Pl ai ntiff,
ClVIL ACTI ON
VS. No. 05-3127-GTV
MARK X. SEDI LLO, et al.,
Def endant s.
ORDER

This matter is before the court on two Bivens! conplaints
filed by an inmate incarcerated in the United States Penitentiary
in Leavenworth, Kansas (USPLVN).

Having reviewed the two pleadings, the court finds each
contains related all egations concerning plaintiff’s exposure to
second hand snpke, interference in plaintiff’s use of
adm ni strative renmedies, and inpairnment of plaintiff’s right of
access to the courts. The court thus finds it appropriate to

consolidate the two conplaints on its own nption. The court

IBivens v. Six Unknown Naned Agents of Federal Bureau of
Narcotics, 403 U. S. 388 (1971).




further finds a response to the consolidated conplaint is
required.

Plaintiff seeks leave to proceed in forma pauperis and has
submtted financial records showing that during the last six
nont hs he has had mnimal to no assets.

Under the Prison Litigation Reform Act signed into |l aw on

April 26, 1996, a prisoner is required to pay the full filing fee

in this civil action. VWhere insufficient funds exist for the
filing fee, the court is directed to collect an initial partial
filing fee in the amunt of 20 percent of the greater of the

average nonthly deposits to the inmate's account or the average
nonthly balance for the preceding six nonths. 28 U.S.C
1915(b) (1) (A) and (B). However, where an i nnmate has no neans by
which to pay the initial partial filing fee, the prisoner shal
not be prohibited from bringing a civil action. 28 U. S. C
1915(b) (4).

Havi ng considered the plaintiff's financial records, the
court finds no initial partial filing fee may be inposed at this
time due to plaintiff's limted resources, and grants plaintiff
| eave to proceed in forma pauperis. Plaintiff remains obligated
to pay the full $250.00 district court filing fee in this
consolidated civil action, through paynents fromhis i nmate trust
fund account as authorized by 28 U S.C. 1915(b)(2).

Plaintiff’s notions and amended notions for an evidentiary
hearing and for a prelimnary injunction or tenporary restraining
order are denied. Plaintiff’s allegations fail to establish any

irreparable harm or any other basis for granting the



extraordinary relief requested. See Country Kids ‘“NCity Slick,

Inc. v. Sheen, 77 F.3d 1280, 1283 (10th Cir. 1996)(stating

standards for granting prelimnary injunction or tenporary

restraining order). See also West v. Derby USD No. 260, 23

F. Supp. 2d 1220, 1221-22 (D. Kan. 1998) (tenporary restraini ng order
“is an extraordinary and drastic remedy” to be granted only if
novant carries burden of persuasion by a clear show ng); Cheni cal

Weapons Working Group Inc. v. United States Departnent of the

Arny, 111 F. 3d 1485, 1489 (10th Cir. 1997)(prelimnary i njunction
is extraordinary renedy for which “the right to relief nust be
cl ear and unequi vocal ”).

Plaintiff’s notions to conpel the production of defendants’
personnel files pursuant to the Freedom of Information Act
(FOA), also are denied. Plaintiff identifies no specific FOA
request made to the Bureau of Prisons; alleges no specific
records were inproperly w thheld; and shows no exhaustion of
adm ni strative renedies to support his request for such a court
order.

IT 1S, THEREFORE, BY THE COURT ORDERED that the two
conpl aints captioned herein are consolidated by the court.

IT IS FURTHER ORDERED that plaintiff is granted |eave to
proceed in forma pauperis in this consolidated action without the
paynment of an initial partial filing fee.

| T1S FURTHER ORDERED t hat the clerk of the court shall issue
appropri ate sumons and wai ver of summons fornms pursuant to Rule
4 of the Federal Rules of Civil Procedure, for service by the

United States Marshal or a deputy United States Marshal at no



cost to plaintiff absent a finding by the court that plaintiff is
able to pay such costs.

IT IS FURTHER ORDERED that plaintiff’s notions for an
evidentiary hearing, notions for a tenporary restraining order or
prelimnary injunction, and notions to conpel are denied.

I T 1S FURTHER ORDERED t hat the screening process under 28
U.S.C. 1915A having been conpleted, this consolidated action is
returned to the clerk of the court for random reassignnent
pursuant to D. Kan. R 40.1.

The clerk of the court is directed to transmt copies of this
order to the parties herein and to the Finance Officer where
plaintiff is currently confined.

IT 1S SO ORDERED

Dat ed at Kansas City, Kansas, this 18th day of April 2005.

/sl G T. VanBebber
G. T. VANBEBBER
United States District Judge




