IN THE UNI TED STATES DI STRI CT COURT
FOR THE DI STRI CT OF KANSAS

LOU S OSElI COTTON,
Petitioner,
V. CASE NO. 05-3097- SAC
STATE OF KANSAS,

Respondent .

ORDER

This matter is before the court on a petition for wit of
habeas corpus under 28 U. S.C. 2241, filed by a prisoner in the
custody of the State of Kansas. By an order dated April 25,
2005, the court dism ssed the petition wi thout prejudice, noting
petitioner’s failure to either pay the $5.00 filing fee or submt
a notion for |eave to proceed in form pauperis.

Before the court is petitioner’s notion for reconsideration
(Doc. 6), which the court treats as a tinely filed notion to
alter and amend the judgnent entered in this matter. See
Fed.R. Civ.P. 59(e). Petitioner states he submtted the $5.00
district court filing fee in March 2005. The court has revi ewed
its records and finds it received petitioner’s $5.00 paynment on
March 31, 2005, but credited it in error to a different case.!?

That error has now been corrected. Accordi ng, the court sets

The paynent was inadvertently docketed in 05-3161- SAC.



aside the dism ssal of this matter based upon petitioner’s
failure to satisfy the filing fee requirenent.

Petitioner seeks relief under 28 U S.C. 2241 for alleged
constitutional error in his state court sentence, arguing his

sentence is no longer valid under Bailey v. U S., 516 U S. 137

(1995). However, to challenge the validity of a state court
conviction or sentence, a habeas petitioner nust proceed under 28

U S.C 2254. See Preiser v. Rodriguez, 411 U. S. 475 (1973)(state

prisoner's challenge to fact or duration of confinenment nust be
presented through petition for wit of habeas corpus after
exhausting state court renedies). Section 2241 is not an
alternative or available route for avoiding the restrictions
i nposed by the Antiterrorismand Effective Death Penalty Act on
prisoners alleging constitutional error in their state
convictions or in the validity of the state sentences inposed in
t hose crim nal proceedings.

In this case, petitioner clearly recognizes his habeas
petition for relief wunder 28 US.C. 2254 is a second or

successi ve petition,? and acknow edges a 2254 petition is nowtine

°The court considered and rejected petitioner’s application
for a wit of habeas corpus under 28 U S.C. 2254. See Cotton v.
State of Kansas, Case No. 92-3227-DES (petition di sm ssed, D.Kan.
February 25, 1993), affirmed (10th Cir. October 1, 1993).

When petitioner filed Cotton v. State of Kansas, Case No. 01-
3315-DES, the court transferred the action to the Tenth Circuit
Court of Appeals. See 28 U S.C. 2244(b)(3)(A)(circuit court
authorization is required to file a second or successive 2254
petition in district court). The Circuit Court denied
petitioner’s notion for such authorization.
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barr ed. See 28 U.S.C. 2244(d)(1)(one year limtation period
applicable to habeas petitions filed by a person in custody
pursuant to a state court judgnent).

Accordingly, the court finds the instant petition fil ed under
28 U.S.C. 2241 should be dism ssed because jurisdiction for
petitioner’s clains |ies under 28 U. S.C. 2254.°3

| T 1S THEREFORE ORDERED t hat petitioner’s notionto alter and
amend judgnment (Doc. 6) is granted.

I T 1S FURTHER ORDERED t hat the order of dism ssal entered by
this court on April 25, 2005, is set aside, and that the petition
for awit of habeas corpus under 28 U S.C. 2241 is dism ssed for
t he reasons stated herein.

IT 1S FURTHER ORDERED that petitioner’s nmotion for
appoi nt nent of counsel (Doc. 2) is again denied as noot.

IT 1S SO ORDERED

DATED: This 5th day of May 2005 at Topeka, Kansas.

s/ Sam A. Crow
SAM A. CROW
U.S. Senior District Judge

3Under the circunstances, the court further finds it
unnecessary to liberally construe the pro se petition as
subm tted under 28 U. . S.C. 2254, which would require transfer of
this matter to the Tenth Circuit Court of Appeals for that
court’s authorization under 28 U. S.C. 2244(b)(3)(A).
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