IN THE UNITED STATES DISTRICT COURT

FOR THE DISTRICT OF KANSAS

DELARI CK HUNTER,

Plaintiff, CIVIL ACTION
V. No. 05-3074-M.B
JCEL M YOUNG,

Def endant .
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MEMORANDUM AND ORDER

I. INTRODUCTION

This is a prisoner civil rights case in which plaintiff proceeds
pro se. The case cones before the court on plaintiff’s notion for
Martinez report (Doc. 62) and defendant’s notion for sumary judgnment
(Doc. 72). The notions have been fully briefed and are ripe for
decision. (Docs. 63, 64, 73, 75.) For the reasons stated herein,
plaintiff’s notion for a Martinez report is DEN ED and defendant’s
notion for summary judgnent is GRANTED.!
II. PROCEDURAL POSTURE

Plaintiff Delarick Hunter is a prisoner fornerly incarcerated in
t he custody of M. Randall Henderson, the sheriff of Wandotte County,
Kansas. Plaintiff’s original conplaint was brought solely against
Hender son al | egi ng section 1983 cl ai ns based on del ayed treat nment of
hi s nmedi cal condition and the use of excessive force. Plaintiff was

subsequently all owed to amend his conplaint. (Doc. 48.) He renoved

' Plaintiff has also filed a notion to conpel discovery (Doc.
77) and responsive briefs were filed (Docs. 79, 82). Plaintiff’s
notion is rendered noot by the court’s order granting defendant’s
notion for summary judgnent and is therefore DEN ED.




t he cl ai mbased on nedi cal treatnent and added a cl ai mbased on deni al
of access to alawlibrary. 1In his anended conplaint, plaintiff also
added a new defendant, Joel M Young.? On defendant Henderson's
notion for summary judgnment, the claimfor denial of access to a | aw
library was dismssed in its entirety and the claim for use of
excessi ve force was di sm ssed agai nst Henderson. Thus, only the claim
agai nst defendant Young for use of excessive force renains.
III. MOTION FOR MARTINEZ REPORT

Plaintiff has requested the court require a report be prepared

pursuant to Martinez v. Aaron, 570 F.2d 317, 318-19 (10th G r. 1978),

“so the court can decide[] the Prelimnary issues, including those of
jurisdiction, to be used wth affidavits and exhibits.” (Doc. 62 at
1.) A Mrtinez report has already been filed in this matter (Doc. 20)
and plaintiff has filed a response to that report (Doc. 29).

Def endant asserts that the Martinez report previously prepared and

2 In his anended conplaint, plaintiff sues defendant Young both
in his individual and official capacity. |In his request for relief,
plaintiff seeks punitive danages, costs, nonetary danmages for
“anxiety,” and “all other relief deenfed] just and proper by this
Honorable Court.” (Doc. 48.) The clainmed use of excessive force
occurred in February 2004 and is not an ongoing or repetitive harm
PI?in¥iff’s claim nmust be construed as requesting only nonetary
relief.

O ficials acting in their official capacity are not considered
“persons” under section 1983 when sued for nonetary danmages. See W I
V. Mchigan Dep’t of State Police, 491 U.S. 58, 71 (1989). Thus, when
a section 1983 plaintiff seeks only nonetary damages and not
prospective injunctive relief against an official capacity defendant,
the official capacity clainms are deenmed to be agai nst the state. See
Kentucky v. Graham 473 U.S. 159, 166 (1985).

An action against a state for nonetary damages, however, is
barred by the El eventh Anendnent. See Quern v. Jordan, 440 U.S. 332,
342 (1979). Plaintiff’s conpl aint agai nst defendant Young in his
official capacity is therefore di sm ssed and t hi s nenorandumand or der
wi Il proceed only to discuss the claimbrought against defendant in
hi s individual capacity.
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submtted by counsel on behalf of defendant Henderson provided
sufficient information relating to the cl ai med use of excessive force
and a second report would therefore be duplicative.

A Martinez report is often necessary in a pro se case and is
prepared for the purpose of developing a record “sufficient [for the

trial judge] to ascertain whether there are any factual or |egal bases

for the prisoner’s clains.” Hall v. Bellnon, 935 F.2d 1106, 1109
(10th GCr. 1991). The report is also wuseful for determning
“prelimnary issues including those of jurisdiction.” Martinez v.

Aaron, 570 F.2d 317, 319 (10th Gr. 1978). There is no required
procedure for reports ordered under Martinez and a court is not
required to mandate interrogation of specific people pursuant to

plaintiff’s desires. See Carpenter v. Ednondson, No. 97-6006, 1997

W. 580490, at *2 (10th Cir. Sept. 19, 1997).

Plaintiff’s request for a second Mirtinez report shows a
m sunder st andi ng of the purpose the report serves. The originally
prepared Martinez report includes the incident reports prepared by
defendant at the tinme of the event. The report also contains
statenments from three witnesses to the use of force. Wile it is
true, as plaintiff points out, that the report does not contain a

subsequent statenent by def endant regardi ng the cl ai med excessi ve use

of force and al so references information not relevant to the current
remaining claim thisis immterial. The court has been fully briefed
on the underlying factual basis of plaintiff’s claim and does not
require an additional report nerely because the naned defendant has
changed. Plaintiff’s motion for a Martinez report is therefore

DENI ED.




IV. MOTION FOR SUMMARY JUDGMENT

A. Summary Judgment Standard: Fed. R. Civ. P. 56

The usual and primary purpose of the sumary judgnent ruleis to
i sol ate and di spose of factually unsupported clains or defenses. See

Celotex Corp. v. Catrett, 477 U. S. 317, 323-24 (1986). Federal Rule

of Gvil Procedure 56(c) directs the entry of summary judgnent in
favor of a party who "show s] that there is no genuine i ssue as to any
material fact and that the noving party is entitled to a judgnent as
amtter of law." An issueis “genuine” if sufficient evidence exists
on each side “so that arational trier of fact could resolve the issue
either way” and “[a]ln issue of fact is ‘material’ if wunder the
substantive law it is essential to the proper disposition of the

claim” Adler v. Wal-Mart Stores, Inc., 144 F.3d 664, 670 (10th Cr.

1998) (citations omtted); see also Adanms v. Am Cuarantee & Liab.

Ins. Co., 233 F.3d 1242, 1246 (10th Cir. 2000) (citing Adler). The
nmere existence of sone factual dispute will not defeat an otherw se
properly supported notion for summary judgnment because the factual
di spute nmust be material. See Renfro v. Cty of Enporia, 948 F.2d
1529, 1533 (10th G r. 1991).

1. Moving Party’s Burden
The nmoving party nust initially showboth an absence of a genui ne
I ssue of material fact, as well as entitlenent to judgnent as a matter
of law. Adler, 144 F.3d at 670. The nature of the show ng depends
upon whet her the novant bears the burden of proof at trial wth
respect to the particular claimor defense at issue in the notion.
I f the nonnoving party bears the burden of proof, the novant need not

“support its notion with affidavits or other simlar materials
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negati ng t he opponent’s” clains or defenses. Celotex, 477 U.S. at 323
(emphasis inoriginal). Rather, the novant can satisfy its obligation
si mply by pointing out the absence of evidence on an essenti al el enent
of the nonnovant’s claim Adler, 144 F. 3d at 671 (citing Cel otex, 477
U S. at 325).

On the other hand, if the novant has the burden of proof on a
claimor defense raised in a sumary judgnent notion, it must show
that the undisputed facts establish every elenment of the claim

entitling it to judgnent as a matter of law. See e.qg., United States

v. Four Parcels of Real Property, 941 F.2d 1428, 1438 (11th G r. 1991)

(en banc); United Mb. Bank of Kansas Gty v. Gagel, 815 F. Supp. 387,
391 (D. Kan. 1993); see also Celotex Corp., 477 U.S. at 331 (Brennan,

J., dissenting) (“If the noving party wll bear the burden of
persuasion at trial, that party nmust support its notion with credible
evidence — using any of the materials specified in Rule 56(c) that
would entitle it to a directed verdict if not controverted at
trial.”).?3 Moreover, the noving party nust show the absence of
genui ne issues of fact regarding each of the affirmative defenses
specifically reserved by the non-noving party. Gagel, 815 F. Supp.
at 391. “The party noving for sunmary judgnent nust establish its

entitlement beyond a reasonabl e doubt.” [d.

3 The court notes that the Rule 56 summary judgnent standard is
identical to that of a Rule 50 judgnment as a natter of |aw standard,
see Pendl eton v. Conoco, Inc., 23 F.3d 281, 286 (10th Cir. 1994), and
that “[t]he standard is particularly strict when such a ruling is nade
in favor of the party with the burden of proof.” Wese v. Schukman,
98 F.3d 542, 547 (10th Cir. 1996). Under this strict test, the party
bearing the burden of proof at trial earns a favorable ruling only
when evidence is presented that “the jury would not be at liberty to
di sbelieve.” Wese, 98 F.3d at 547.
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2. Non-Moving Party’s Burden
If the noving party properly supports its notion, the burden
shifts to the nonnoving party, “who may not rest upon the nere
all egation or denials of his pleading, but nust set forth specific
facts showing that there is a genuine issue for trial.” Muck v.

United States, 3 F.3d 1378, 1380 (10th G r. 1993). In setting forward

these specific facts, the nonnmovant nust identify the facts “by
reference to affidavits, deposition transcripts, or specific exhibits
i ncorporated therein.” Adler, 144 F.3d at 671. If the evidence
offered in opposition to summary judgnent is nmerely colorable or is
not significantly probative, sunmary judgnent nay be granted. Cone

v. Longnont United Hosp. Ass’'n, 14 F.3d 526, 533 (10th G r. 1994).

A party opposing summary judgnent “cannot rely on ignorance of facts,
on specul ation, or on suspicion, and may not escape sumrary judgnent
in the mere hope that something will turn up at trial.” Conaway V.

Smth, 853 F.2d 789, 793 (10th Cr. 1988), aff’d 939 F.2d 910 (10th

Cr. 1991). Put sinply, the nonnoving party nust “do nore than sinply
show there is sone netaphysical doubt as to the material facts.”

Mat sushita Elec. Indus. Co. v. Zenith Radio Corp., 475 U S. 574, 586-

87 (1986).
3. Presentation of Evidence
Certain local rules further govern the presentation of facts and
evidence. Local Rule 56.1 requires the novant to set forth a concise
statenment of material facts. D. Kan. Rule 56. 1. Each fact nust
appear in a separately nunbered paragraph and each paragraph nust
refer with particularity to the portion of the record upon which the

defendant relies. See id. The opposing nmenorandum nust contain a
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simlar statenent of facts. Plaintiff nust nunber each fact in
di spute, refer with particularity to those portions of the record upon
which he relies and, if applicable, state the nunber of the

defendants’ fact that he disputes. The court may, but is not

obligated to, search for and consider evidence in the record that

woul d rebut one party’'s evidence, but that the opposing party has

failed to cite. See Mtchell v. Cty of More, 218 F.3d 1190, 1199

(10th Gr. 2000); Adler, 144 F.3d at 672. All material facts set
forth in the statenents of fact are deened to be admitted for the

pur pose of summary judgnent unless specifically controverted. See

@llickson v. Sw. Airlines Pilots’ Ass’'n, 87 F.3d 1176, 1183 (10th
Cir. 1996) (applying local rules of District of Uah). A standing
order of this court also precludes drawi ng inferences or nmaking
argunments within the statenent of facts.

The parties need not present evidence in a formthat would be
adm ssible at trial, but the content or substance of the evi dence nust

be adm ssi bl e. See Thomas v. Int’'l Bus. ©Machs., 48 F.3d 478, 485

(10th Gr. 1995) (internal quotations and citations omtted). For
exanpl e, hearsay testinony that woul d be i nadm ssible at trial nmay not
be i ncluded. See Adanms, 233 F.3d at 1246. Simlarly, the court wll
di sregard conclusory statenments and statenents not based on personal

know edge. See Cole v. Ruidoso Miun. Schs., 43 F.3d 1373, 1382 (10th

Cr. 1994) (regarding conclusory statenents); &Goss Vv. Burggraf

Constr. Co., 53 F.3d 1531, 1541 (10th G r. 1995) (requiring personal

know edge). The court may disregard facts supported only by
references to docunments unless the parties have stipulated to the

adm ssibility of the docunments or the docunents have been
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aut henti cated by and attached to an affidavit neeting the requirenents
of Rule 56(e). See Fed. R Civ. P. 56(e); D. Kan. Rule 56.1; 10A
Charles Alan Wight, et al., Fed. Practice and Procedure § 2722 (2d

ed. 1983) (footnotes omtted). Finally, because a Martinez report has
been filed in this proceeding, consideration will be given to it as
wel | . “On summary judgnent, a Martinez report is treated |ike an
affidavit, and the court is not authorized to accept its fact findings

i f the prisoner has presented conflicting evidence.” Northington v.

Jackson, 973 F.2d 1518, 1521 (10th G r. 1992).

Gven that plaintiff is proceeding pro se, the court will also
credit as evidence statenents made by himin his pl eadi ngs and bri efs,
so long as the statenents were based on personal know edge and made

under penalty of perjury. Hall v. Bellnon, 935 F. 2d 1106, 1111 (10th

Cr. 1991). However, as noted above, the court is under no obligation
to conb the record in search of such sworn statenents. Rather, under
the applicable procedural rules, it is the duty of the parties
contesting a notion for sunmary judgnent to direct the court to those
pl aces in the record where evidence exists to support their positions.
Plaintiff’s pro se status does not absolve himfrom conpliance with
the rules of procedure, including the local rules and this court’s

standing order. See Nielsen v. Price, 17 F. 3d 1276, 1277 (10th Cr

1994) .
4. Summary
In the end, when confronted with a fully briefed notion for
summary j udgnment, the court nmust determ ne "whether there is the need
for a trial--whether, in other words, there are any genui ne factual

| ssues that properly can be resolved only by a finder of fact because
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t hey nmay reasonably be resolved in favor of either party." Anderson

v. Liberty Lobby, Inc., 477 U S. 242, 250 (1986). | f sufficient

evi dence exists on which a trier of fact could reasonably find for the

plaintiff, summary judgnent is inappropriate. See Prenalta Corp. v.

Colo. Interstate Gas Co., 944 F.2d 677, 684 (10th Cr. 1991).

B. Analysis

Pursuant to 42 U S.C. § 1983, any person who “under col or of

[law] . . . subjects, or causes to be subjected, . . . any
[person] . . . to the deprivation of any rights, privileges, or
immunities secured by the Constitution and |aws, shall be liable to
the party injured.” Section 1983 was enacted to provide protections
to those persons wonged by the m suse of power. Wiile the statute
itself creates no substantive civil rights, it does provi de an avenue

t hrough which civil rights can be redeened. See WIlson v. Meeks, 52

F.3d 1547, 1552 (10th G r. 1995). To state a claimfor relief in a
section 1983 action, plaintiff nust establish that he was (1) deprived
of a right secured by the Constitution or laws of the United States
and (2) that the alleged deprivation was commtted under col or of

state | aw. See Anerican Mr's. Miut. Ins. Co. v. Sullivan, 526 U S.

40, 49-50 (1999).

There is a defense to a claim brought under section 1983.
Governnment officials performng discretionary duties are afforded
qualified immnity shielding themfromcivil damage liability. See

Anderson v. Creighton, 483 U. S. 635, 638 (1987). Qualified immunity

protects these officials unless their conduct violates clearly
established statutory or constitutional rights of which a reasonabl e

person woul d have known. See Wlson v. lLayne, 526 U S. 603, 609
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(1999); Baptiste v. J.C. Penney Co., Inc., 147 F.3d 1252, 1255 (10th

Cr. 1998). The defense not only provides imunity from nonetary
liability, but perhaps nore inportantly, from suit as well. See
Hor st koetter v. Dept. of Public Safety, 159 F.3d 1265, 1277 (10th G r.
1998) .

“The framework for analyzing clainms of qualified inmunity on
summary judgnment is well settled.” Baptiste, 147 F.3d at 1255. Wen
a defendant has pled qualified immunity, the plaintiff bears the
burden of (1) comng forward with sufficient facts to show that the
defendant’s actions violated a federal constitutional or statutory
right and (2) denonstrating the right allegedly violated was “clearly

establi shed” at the tine the conduct occurred. See Horstkoetter, 159

F.3d at 1277-78; Baptiste, 147 F.3d at 1255. As noted in County of
Sacranento v. lLews, 523 U S. 833 (1998), the first step is “to

determ ne first whether the plaintiff has all eged a deprivation of a

constitutional right at all.” Lews, 523 U S. at 841 n.5; Ronero v.
Fay, 45 F.3d 1472, 1475 (10th Gr. 1995). “Only after determ ning

that [the plaintiff] has alleged a deprivation of a constitutiona
right, does this court ask whether the right allegedly violated was
clearly established at the tine of the conduct at issue.” Baptiste,
147 F.3d at 1255 n. 6.

To determ ne whether a plaintiff has sufficiently asserted the
violation of a constitutional right at all, this court nust determ ne
whether the plaintiff’s allegations, if true, state a claim for a

violation of a constitutional right. See Ronero, 45 F.3d at 1475

(relying in part upon Siegert v. Glley, 500 U S. 226, 231-32 (1991)).

Determning whether a plaintiff has stated a claim for a
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constitutional violationis purely alegal question. See id. Despite
the inevitable factual issues that becone intertwined in the
characterization of a plaintiff’s precise constitutional clains, this
court can not avoid the legal issue by sinply franming it as a factua

guestion. See Archer v. Sanchez, 933 F. 2d 1526, 1530 &n.7 (10th Gr

1991).

Even if aplaintiff meets this hurdle, the Tenth Circuit requires
the contours of the right at issue to be sufficiently clear that a
reasonabl e official would have understood that what he was doing

violated a right that was clearly established at the tine the all eged

acts took place. See Cuz v. Gty of Laram e, 239 F.3d 1183, 1187
(10th Cr. 2001); Watson v. University of Uah Med. &tr., 75 F. 3d 569,

577 (10th Cr. 1996). This standard, however, nust be used in a
particul ari zed nmanner* because “[o]n a very general level, all

constitutional rights are clearly established.” Horstkoetter, 159

F.3d at 1278. Were this level of particularity not required, Harl owe
“woul d be transforned from a guarantee of immunity into a rule of

pl eadi ng,” that woul d “destroy ‘the bal ance that [ Suprenme Court] cases
strike between the interests in vindication of <citizens’
constitutional rights and in public officials’ effective performance
of their duties.”” Anderson, 483 U S. at 639-40 (quoting Davis V.

Scherer, 468 U.S. 183, 195 (1984)).

4 The Tenth Grcuit “has held that for a right to be
‘“particularized,’” there nust ordinarily be a Suprenme Court or Tenth
Crcuit decision on point, or ‘clearly established weight of
authority’ from other courts.” WIson v. Meeks, 52 F.3d 1547, 1552
(10th Cir. 1995); see also CGruz v. City of Laram e, 239 F.3d 1183,
1187 (10th Cr. 2001); Horstkoetter v. Departnent of Public Safety,
159 F.3d 1265, 1278 (10th G r. 1998).
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If plaintiff successfully thwarts defendant’s qualified imunity
defense, the ordi nary summary judgnment burden returns to defendant to
show no material issues of fact remain that woul d defeat the cl ai mof

qualified imunity. See Mck v. Brewer, 76 F.3d 1127, 1134 (10th G r.

1996). This standard requires defendant to showthere are no di sputes
of material fact as to whether his conduct was objectively reasonabl e
in light of clearly established |law and the information known to
defendant at the tine. See id. Even if plaintiff is able to
wi t hstand sunmary judgnent, defendant i s nonethel ess able to reassert

t he defense of qualified imunity at trial. See Gossett v. Cklahoma

Bd. of Regents for Langston University, 245 F.3d 1172, 1181 n.5 (10th
Gir. 2001).

Proceeding to the first step in the analysis, plaintiff alleges
t hat excessive force was used against himin violation of his civil
rights. As an initial matter, the court notes the parties have
di sagreed at tinmes concerning the appropriate standard for eval uating
plaintiff’s claim Plaintiff’s conplaint alleged a violation of the
Fourteent h Amendnent and t he Ei ghth Anendnent. In his response to the
Martinez report, plaintiff nmakes clear that his claimis being brought
under the Eighth Amendnent. In defendant Henderson’s notion for
sumary judgnent, defense counsel asserted that the Fourth Anendnent
standard shoul d be used® but in defendant Young' s notion for sunmary
judgnment, defense counsel asserts that plaintiff’s claim should be

anal yzed under the Ei ghth Anendnent.

> Because the claim regarding excessive force was no |onger
being pursued by plaintiff against defendant Henderson and was
therefore dismssed as to Henderson, the court has not yet had the
opportunity to determ ne the appropriate governing standard.
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Regardl ess of the parties’ positioning on the issue, it is clear
to the court that the appropriate standard lies in the Ei ghth
Anendnent.® The Eighth Anendnent’s proscription against cruel and
unusual punishnment is applicable “following a ‘determ nation of guilt

after a trial or plea.”” Berry v. Gty of Miskogee, 900 F.2d 1489,

1493 (10th G r. 1990) (quoting Bell v. Wl fish, 441 U. S. 520, 536 n. 17

(1979)). At the tine of the incident, plaintiff was an i nmate at the
Wandotte County Jail. Plaintiff had plead guilty to the charge of
failure to register as a sex offender and was awaiting sentencing.
The Fourth Amendnent, however, protects agai nst unreasonabl e sei zure,

and prohibits the use of excessive force during the course of “an
arrest, investigatory stop, or other ‘seizure’ of a free citizen.”

Grahamv. Connor, 490 U.S. 386, 395 (1989). Plaintiff was not a free

citizen at the tine of the incident; his guilt had been adjudged and
he was nerely awaiting sentencing. Thus, the Eighth Amendnent
standard applies to plaintiff’s claim

The Ei ght h Amrendnent has been construed to protect prisoners from
neasures taken to inflict unnecessary and wanton suffering. Thus,
when prison officials are accused of using excessive force, the core
judicial inquiry is whether the force was applied in either a good-

faith effort to maintain or restore discipline or whether the acts

¢ The court notes that analysis of an excessive force claim
under the Fourteenth Amendnent as a violation of substantive due
process woul d be appropriate only when t he excessive force clai mcould
not be characterized as arising under either the Fourth or Ei ghth
Amendnment . See County of Sacranento v. lLews, 523 U S. 833, 843
(1998) (stating that “if a constitutional claim is covered by a
specific constitutional provision, such as the Fourth or Eighth
Amendnent, the claimnust be anal yzed under the standard appropriate
to that specific provision, not under the rubric of substantive due
process”)(internal citations and quotations omtted).
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were taken maliciously and sadistically to injure the prisoner. See

Nort hi ngton v. Jackson, 973 F.2d 1518, 1523 (10th G r. 1992) (relying

upon Hudson v. MM Ilian, 503 U.S. 1 (1992) and Wiitley v. Al bers, 475

U S 312 (1986)). This inquiry is guided by the wi de discretion given
to prison officials in the admnistration of internal prison

practices. See Witley, 475 U S. at 321-22 (giving “‘'w de-rangi ng

def erence to prison security neasures “taken in response to an
actual confrontation with riotous inmates”). As such, not every touch
or contact, regardless of how offensive it may appear through the
tranquil lens of hindsight, violates the Ei ghth Anendnent. See
Hudson, 503 U. S. at 9-10 (stating de mnims uses of physical force
are excluded from constitutional recognition). To balance this
deference with the rights of prison inmates, courts weigh severa

factors, including (1) the need for force, (2) the relationship
between that need and the amount of force used, (3) the threat

reasonabl y perceived by prison officials, and (4) any efforts nade to

tenper the severity of a forceful response. See Witley, 475 U S. at

321. Additionally, the extent of the injury suffered al so provides
insight as to whether the inmate was subjected to wanton and

unnecessary force. See Hudson, 503 U. S. at 7.

The facts of the underlying incident are, in sone respects,
di sputed. On February 15, 2004, plaintiff was in the custody of the
Wandotte County Jail when force was used agai nst himon two separate

occasi ons. The second use of force gives rise to plaintiff’s
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excessive use of forceclaim’ Plaintiff’s narrative of the incident,
taken from his amended conpl aint, states the follow ng:

On or about February 15, 2004, plaintiff [was] at the W

Co. Detention Center. After being applied force [sic] by

Deputies: Brockman & Thaxton plaintiff was handcuffed, and

| ocked in cell #10 of F Pod (remai ni ng handcuffed). He was

ordered to sit on his bunk. Plaintiff was in pain.

Plaintiff suffers fromCerebral Pal sy. Sergeant Joel Young

then shot plaintiff with the M 26 Tazer because he did not

sit on the bed. Plaintiff could not nove. He was ordered

to sit on his bed a second tine. Wen plaintiff did not

respond a second tinme, he was hit (shocked) a second tine

by Sergeant Young with the M26 Tazer. This was [an]

unr easonabl e application of force in violation of ny civil

rights.
The parties agree on sone additional facts. On the day of the
incident plaintiff was in “lock down” status for disciplinary reasons.
The initial altercation occurred with deputies not named in this
action when plaintiff was receiving his daily nedications. After the
initial altercation, plaintiff was in his cell, with handcuffs in
pl ace. Defendant subsequently went to plaintiff’s cell and “order|[ ed]
himto sit on his bunk while plaintiff was requesting for a jail
supervi sor to cone speak with himregarding the attack he suffered”
(the first altercation with deputies).

The parties disagree, however, on nost other facts surroundi ng
the incident. Def endant asserts, through reference to incident
reports and affidavits, that the initial altercation occurred because

plaintiff becane conbative and attenpted to | eave his cell when the

" Defendant Young was not present at the first use of force.
The Martinez report asserts that defendant arrived at plaintiff’s cel
i medi ately after the initial use of force in response to a call for
assi stance fromthe deputies involved in the initial altercation.
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door was opened to give himhis daily nedications.® Defendant further
asserts that during the initial altercation, keys were dropped in
plaintiff’s cell. Defendant Young states that he arrived at the cel
following the initial altercation and ordered plaintiff to sit on his
bunk so the cell could be opened and the keys retrieved. Defendant
al so states that when plaintiff did not conply he warned plaintiff a
taser would be used if plaintiff persisted in his nonconpliant
behavi or. Defendant clains plaintiff continued to refuse conpliance,
at whi ch poi nt defendant opened the cell and used the taser to force
conpliance in order to retrieve the keys. Defendant clains the taser
was applied to plaintiff’s back because plaintiff turned his back to
avoi d the taser as defendant entered the cell. Defendant asserts that
the taser was used the second tine because plaintiff continued to
refuse to conply with orders to retreat to his bunk

Plaintiff denies he attenpted to | eave his cell or that he acted
aggressi vel y when he was bei ng adm ni stered his nedi cati ons. Rat her,
plaintiff asserts the initial altercation occurred when deputies
retaliated agai nst hi mbecause they were agitated with his persistent
requests and grievances. Plaintiff states he does not know whet her
deputies dropped keys in his cell causing a need to enter his cel
after the initial altercation. Plaintiff further asserts that after

the initial altercation he attenpted to sit down but did not do so

8 As aresult of thisinitial altercation, plaintiff was charged
and convicted of battery against a l|aw enforcenment officer in
Wandotte County, Kansas, case nunber 04 CR 00795. The di spute over
the facts of the initial altercation is not relevant to the natter
before the court, other than as to howit nmay relate to the perceived
need for force and the threat perceived by prison officials at the
time of the incident at issue.
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because sitting caused increased pain in his hip and left |eg.
Plaintiff also clains that he was not hit with the taser as he
attenpted to dodge its application, but, rather, was hit with the
taser after he had already turned from the cell door. Plaintiff
finally clains he continued to nove after the first application of the
taser because he was again trying to ease the pain in his | egs caused
by the initial altercation.

The court views the facts in the light nost favorable to the

party opposi ng sunmary judgnent. See Deepwater Invs., Ltd. v. Jackson

Hole Ski Corp., 938 F.2d 1105, 1110 (10th G r. 1991). However, even

assumng the facts are as plaintiff alleges, it could not be found
that defendant acted “maliciously and sadistically to inflict
unnecessary and wanton suffering”; the required showing to allege an
Ei ght h Anendnent violation. Plaintiff acknow edges that the incident
at question occurred inmrediately after an initial altercation wth
jail deputies. The parties dispute the cause of the initia
altercation, but this disputeis not material because it is undisputed
t hat defendant was not present at the initial altercation and arrived
at plaintiff’s cell only in response to hearing that an altercation
had occurred. Plaintiff further acknow edges that he was ordered to
sit on his bunk and was shocked because he did not foll owthat order.
Plaintiff even concedes that the second application of the taser
occurred because he was again ordered to retreat to his bunk and he
again did not do so. It is true that plaintiff was handcuffed
t hroughout the defendant’s use of force. However, regardless of the
cause, defendant knew plaintiff had just been in an altercation with

ot her deputies and it is certainly reasonabl e that def endant perceived
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himto be a continuing threat when he arrived at plaintiff’'s cell.
The amount of force described by plaintiff was not so far
di sproportionate to the perceived threat that it woul d have been cl ear
to a reasonable officer that the conduct was not a reasonabl e nmeans
of discipline.

The controlling inquiry in all qualified inmunity cases is
“whether it woul d be clear to a reasonable officer [in the defendant's
position] that his conduct was wunlawful in the situation he

confronted.” Sinkins v. Bruce, 406 F.3d 1239, 1241 (10th G r. 2005)

(quoting Saucier, 533 U.S. at 202). Even with a favorabl e view of the
facts all eged, plaintiff has not shown a violation of a constitutional
right and has failed to neet the first part of his burden. Wen a
plaintiff fails to establish either part of the two-part qualified
immunity inquiry, the court nust grant the defendant qualified

immunity. Saucier v. Katz, 533 U S. 194, 201 (2001). Defendant’s

motion for summary judgnment on the basis of qualified inmunity is
GRANTED.
V. CONCLUSION

Plaintiff’s notion for Martinez report is DENIED. Defendant’s
notion for summary judgnent i s GRANTED.

A notion for reconsideration of this order under Local Rule 7.3
I S not encouraged. The standards governing notions to reconsider are
wel | established. A notion to reconsider is appropriate where the
court has obvi ously m sapprehended a party's position or the facts or
applicable | aw, or where the party produces new evi dence that coul d
not have been obtai ned through the exercise of reasonable diligence.

Revisiting the i ssues already addressed i s not the purpose of a notion
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to reconsi der and advanci ng new argunents or supporting facts which
wer e ot herwi se avail abl e for presentati on when the origi nal notion was

briefed or argued is i nappropriate. Coneau v. Rupp, 810 F. Supp. 1172

(D. Kan. 1992). Any such notion shall not exceed three pages and
shall strictly conply with the standards enunciated by this court in

Coneau v. Rupp. The response to any notion for reconsideration shall

not exceed three pages. No reply shall be filed.
I T 1S SO ORDERED.
Dated this _4th day of October 2006, at Wchita, Kansas.

S/ ©Monti Bel ot
Monti L. Bel ot
UNI TED STATES DI STRI CT JUDGE
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