IN THE UNITED STATES DISTRICT COURT

FOR THE DISTRICT OF KANSAS

DELARI CK HUNTER

Plaintiff, CIVIL ACTION
V. No. 05-3074-M.B
RANDALL HENDERSON,

Def endant .
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MEMORANDUM AND ORDER

I. INTRODUCTION

This is a prisoner civil rights case in which plaintiff proceeds
pro se. The case cones before the court in a peculiar posture. After
filing his answer, defendant filed a notion for summary judgrment with
supporting brief. (Docs. 34, 35.) Plaintiff responded with a notion
to amend his conplaint, along with a notion denom nated as one for
sumary j udgment, but the substance of which operated as both a notion
for summary judgnment and a response to defendant’s notion. (Docs. 36,
37, 38.) Def endant opposed plaintiff’s request to anend his
conmplaint. (Doc. 40.) Oher related briefs have also been fil ed.
(Docs. 41, 42.)

The court now has before it cross-notions for summary judgnent
and a notion to anmend the conpl aint where the anended conpl ai nt has
al ready been filed, but w thout perm ssion. (Doc. 48.) For reasons
stated herein, defendant Henderson's notion for summary judgnent is
GRANTED, and he is dismssed fromthe case. Nevertheless, for the
follow ng reasons, the case will remain open because the anended

conpl ai nt nanes a new defendant. However, no further amendnents to




the conplaint will be allowed.
II. MOTION TO AMEND COMPLAINT

Federal Rule of Civil Procedure 15(a) requires that |eave to
anmend a conpl ai nt be freely given absent sone i ndication of bad faith,
dilatory conduct, or other simlar justification for denial. See

Frank v. U.S. West, Inc., 3 F.3d 1357, 1365 (10th Cr. 1993). This

is especially true when the plaintiff is proceeding pro se. Mirray
v. Archanbo, 132 F.3d 609, 612 (10th Cr. 1998).

Plaintiff seeks to file an anended conplaint that adds as a
def endant the i ndividual whomhe al | eges actual |y used excessi ve force
agai nst him Sgt. Joel M Young. The anended conplaint also omts all
previous clainms related to his HV condition, leaving only the
excessive force claimand the claimthat he was deni ed access to an
adequate law library. Plaintiff further concedes that defendant
Henderson had no role in the excessive force incident, and that the
medi cal claim should be dism ssed. Thus, the court finds that
def endant Henderson wi ||l suffer no prejudiceif plaintiff is permtted
to anend. | ndeed, the anended conplaint effectively renoves all
cl ai ms agai nst Henderson except the claimrelated to the law library.
Therefore, the plaintiff’s notion to amend his conplaint is GRANTED.
Since an amended conplaint supercedes all prior versions of the
conplaint, all clainms omtted fromthe anended conplaint are out of
the case. Davis v. TXO Prod. Corp., 929 F.2d 1515, 1517 (10th Gr.
1991) .

III. MOTIONS FOR SUMMARY JUDGMENT
A.  Summary Judgnent Standard: Fed. R Cv. P. 56 - Cross Mtions

The usual and primary purpose of the summary judgnent ruleis to
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i sol ate and di spose of factually unsupported clains or defenses. See

Celotex Corp. v. Catrett, 477 U. S. 317, 323-24 (1986). Federal Rule

of Civil Procedure 56(c) directs the entry of summary judgnent in
favor of a party who "shows] that there is no genuine i ssue as to any
material fact and that the noving party is entitled to a judgnent as
amtter of law." An issue is “genuine” if sufficient evidence exists
on each side “so that arational trier of fact could resol ve the i ssue
either way” and “[a]n issue of fact is ‘material’ if under the
substantive law it is essential to the proper disposition of the

claim” Adler v. Wal-Mart Stores, Inc., 144 F. 3d 664, 670 (10th GCr.

1998) (citations omtted); see also Adans v. Am Cuarantee & Liab.
Ins. Co., 233 F.3d 1242, 1246 (10th Cr. 2000) (citing Adler). The
mere existence of sone factual dispute will not defeat an otherw se
properly supported notion for summary judgnent because the factua

di spute nmust be nmaterial. See Renfro v. Cty of Enporia, 948 F.2d

1529, 1533 (10th Cr. 1991).
1. Moving Party’ s Burden

The nmoving party must initially show both an absence of a genui ne
i ssue of material fact, as well as entitlenent to judgnent as a matter
of law. Adler, 144 F.3d at 670. The nature of the show ng depends
upon whether the novant bears the burden of proof at trial wth
respect to the particular claimor defense at issue in the notion.
| f the nonnoving party bears the burden of proof, the novant need not
“support its notion with affidavits or other simlar materials
negati ng t he opponent’ s” cl ai ns or defenses. Celotex, 477 U S. at 323
(enmphasis inoriginal). Rather, the novant can satisfy its obligation

sinply by poi nting out the absence of evidence on an essenti al el enent
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of the nonnovant’s claim Adler, 144 F.3d at 671 (citing Cel otex, 477
U S. at 325).

On the other hand, if the novant has the burden of proof on a
claimor defense raised in a summary judgnent notion, it nust show
that the undisputed facts establish every element of the claim

entitling it to judgnent as a matter of law. See e.qg., United States

v. Four Parcels of Real Property, 941 F.2d 1428, 1438 (11th G r. 1991)

(en banc); United Mb. Bank of Kansas City v. Gagel, 815 F. Supp. 387,

391 (D. Kan. 1993); see also Celotex Corp., 477 U.S. at 331 (Brennan,

J., dissenting) (“If the noving party wll bear the burden of
persuasion at trial, that party nust support its notion with credible
evidence — using any of the materials specified in Rule 56(c) that
would entitle it to a directed verdict if not controverted at
trial.”).? Moreover, the noving party nust show the absence of
genui ne issues of fact regarding each of the affirmative defenses
specifically reserved by the non-noving party. Gagel, 815 F. Supp.
at 391. “The party noving for summary judgnent nust establish its
entitlenment beyond a reasonable doubt.” [d.
2. Non- Movi ng Party’ s Burden
If the noving party properly supports its notion, the burden

shifts to the nonnoving party, “who may not rest upon the nere

! The court notes that the Rule 56 summary judgnment standard is
identical to that of a Rule 50 judgnent as a matter of |aw standard,
see Pendl eton v. Conoco, Inc., 23 F. 3d 281, 286 (10th Cr. 1994), and
that “[t]he standard is particularly strict when such arulingis nade
in favor of the party with the burden of proof.” Wese v. Schukman
98 F. 3d 542, 547 (10th Cir. 1996). Under this strict test, the party
bearing the burden of proof at trial earns a favorable ruling only
when evidence is presented that “the jury would not be at liberty to
di sbelieve.” Wese, 98 F.3d at 547.
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all egation or denials of his pleading, but nust set forth specific
facts showing that there is a genuine issue for trial.” Muck v.

United States, 3 F.3d 1378, 1380 (10th Cir. 1993). In setting forward

these specific facts, the nonnmovant nust identify the facts “by
reference to affidavits, deposition transcripts, or specific exhibits
i ncorporated therein.” Adler, 144 F.3d at 671. If the evidence
offered in opposition to summary judgnment is nmerely colorable or is
not significantly probative, summary judgnent may be granted. Cone

v. Longnont United Hosp. Ass’'n, 14 F.3d 526, 533 (10th Cr. 1994).

A party opposing sunmary judgnment “cannot rely on ignorance of facts,
on specul ation, or on suspicion, and may not escape sumrary judgnent

in the mere hope that sonmething will turn up at trial.” Conaway V.

Snith, 853 F.2d 789, 793 (10th Cir. 1988), aff’'d 939 F.2d 910 (10th
Cr. 1991). Put sinply, the nonnoving party nmust “do nore than sinply
show there is sone netaphysical doubt as to the material facts.”
Mat sushita Elec. Indus. Co. v. Zenith Radio Corp., 475 U. S. 574, 586-
87 (1986).

3. Presentati on of Evidence

Certain local rules further govern the presentati on of facts and
evi dence. Local Rule 56.1 requires the novant to set forth a concise
statenent of material facts. D. Kan. Rule 56.1. Each fact nust
appear in a separately nunbered paragraph and each paragraph nust
refer with particularity to the portion of the record upon which the
defendant relies. See id. The opposing nenorandum nmust contain a
simlar statenent of facts. Plaintiff nust nunber each fact in
di spute, refer with particularity to those portions of the record upon

which he relies and, if applicable, state the nunber of the
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defendants’ fact that he disputes. The court my, but is not

obligated to, search for and consider evidence in the record that

woul d rebut one party’s evidence, but that the opposing party has

failed to cite. See Mtchell v. City of More, 218 F.3d 1190, 1199

(10th G r. 2000); Adler, 144 F.3d at 672. Al mterial facts set
forth in the statements of fact are deened to be admitted for the
pur pose of summary judgnment unless specifically controverted. See

@llickson v. Sw. Airlines Pilots’ Ass’'n, 87 F.3d 1176, 1183 (10th

Cr. 1996) (applying local rules of District of Uah). A standing
order of this court also precludes drawing inferences or nmaking
argunents wthin the statenment of facts.

The parties need not present evidence in a formthat would be
adm ssible at trial, but the content or substance of the evidence nust

be adm ssi bl e. See Thonmas v. Int’'l Bus. Machs., 48 F.3d 478, 485

(10th Gr. 1995) (internal quotations and citations omtted). For
exanpl e, hearsay testinony that woul d be i nadm ssible at trial may not
be included. See Adans, 233 F.3d at 1246. Simlarly, the court wll
di sregard concl usory statenents and statenments not based on personal

knowl edge. See Cole v. Ruidoso Mun. Schs., 43 F.3d 1373, 1382 (10th

Cir. 1994) (regarding conclusory statenents); Goss v. Burgagraf

Constr. Co., 53 F.3d 1531, 1541 (10th Gir. 1995) (requiring personal

know edge). Finally, the court may di sregard facts supported only by
references to docunents unless the parties have stipulated to the
adm ssibility of the docunents or the docunents have been
aut henti cated by and attached to an affidavit neeting the requirenents
of Rule 56(e). See Fed. R Civ. P. 56(e); D. Kan. Rule 56.1; 10A
Charles Alan Wight, et al., Fed. Practice and Procedure § 2722 (2d
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ed. 1983) (footnotes omtted).

Gven that plaintiff is proceeding pro se, the court will also
credit as evidence statenents made by himin his pl eadi ngs and bri efs,
so long as the statenents were based on personal know edge and nmade

under penalty of perjury. Hall v. Bellnon, 935 F. 2d 1106, 1111 (10th

Cr. 1991). However, as noted above, the court is under no obligation
to conb the record in search of such sworn statenents. Rather, under
the applicable procedural rules, it is the duty of the parties
contesting a notion for sunmmary judgnent to direct the court to those
pl aces in the record where evi dence exi sts to support their positions.
Plaintiff’s pro se status does not absolve himfrom conpliance with
the rules of procedure, including the local rules and this court’s
standing order. See N elsen v. Price, 17 F. 3d 1276, 1277 (10th Cr
1994).

4. Summary
In the end, when confronted with a fully briefed notion for
summary judgnent, the court nust determ ne "whether there is the need
for a trial--whether, in other words, there are any genui ne factual
| ssues that properly can be resolved only by a finder of fact because
they may reasonably be resolved in favor of either party."” Anderson

v. Liberty Lobby, Inc., 477 U S. 242, 250 (1986). If sufficient

evi dence exists on which atrier of fact could reasonably find for the

plaintiff, summary judgnment is inappropriate.? See Prenalta Corp. V.

2 Even though the parties have filed cross-notions for summary
judgrment, the | egal standard does not change. See O Connor v. Check
Rite, Ltd., 973 F. Supp. 1010, 1014 (D. Col 0. 1997); United WAts, |Inc.
v. Gncinnati Ins. Co., 971 F. Supp. 1375, 1382 (D. Kan. 1997). It
remains this court’s sole objective to discern whether there are any
di sputes of material facts. See Harrison W Corp. v. Gulf Q1 Co.
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Colo. Interstate Gas Co., 944 F.2d 677, 684 (10th Cr. 1991).

B. Analysis

Plaintiff concedes that both the excessive force claimand the
medi cal treatnment clai mshoul d be di sm ssed as to def endant Hender son.
(Doc. 38 at 1-3.) Accordi ngly, defendant Henderson’s notion is
GRANTED as to those clainms. That |eaves the claimregardi ng access
to alawlibrary.

“[ T] he fundanental constitutional right of access to the courts
requires prison authoritiesto. . . provid[e] prisoners with adequate

| aw | i brari es or adequate assistance frompersons trainedinthe |law”

Peoples v. CCA Det. Cirs., 422 F.3d 1090, 1107 (10th G r. 2005)
(quoting Bounds v. Smth, 430 U.S. 817, 828, 97 S. C. 1491, 52 L. Ed.

2d 72 (1977)). However, before a plaintiff may bring a civil rights
action seeking damages stemmng from an unlawful conviction or
sentence, he nust first show that

the conviction or sentence has been reversed on
direct appeal, expunged by executive order,
declared invalid by a state tribunal authorized
to make such determnation, or called into
guestion by a federal court's issuance of a wit
of habeas corpus, 28 U S.C. § 2254. A claimfor
damages bearing that rel ationship to a conviction

662 F.2d 690, 692 (10th G r. 1981). The court is, however, justified
in assum ng that no evidence needs to be considered apart from what
has been filed. See Janmes Barlow Family Ltd. Partnership v. Minson,
Inc., 132 F.3d 1316, 1319 (10th G r. 1997). Additionally, the Tenth
Circuit has nade it clear that each notionis to be treated separately
— the denial of one does not require the granting of the other. See
Atl. Richfield Co. v. FarmCredit Bank of Wchita, 226 F.3d 1138, 1148
(10th G r. 2000) (quoting Buell Cabinet Co. v. Sudduth, 608 F.2d 431,
433 (10th Cir. 1979)); Abbot v. Chem Trust, No. 01-2049-JW., 2001 W
492388, at *4 n.11 (D. Kan. Apr. 26, 2001). Rather, this court nust
hol d each party to their respective burden dependi ng upon their status
as a noving or nonnoving party and whet her they woul d have the burden
of proof on a partlcular issue at trial . See Stewart v. Nati onal ease
of Kansas City, Inc., 920 F. Supp. 1188, 1202 (D. Kan. 1996).
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or sentence that has not been so invalidated is
not cogni zabl e under § 1983. Thus, when a state
prisoner seeks damages in a § 1983 suit, the
district court nust consider whether a judgnent
in favor of the plaintiff would necessarily inply
the invalidity of his conviction or sentence; if
it would, the conplaint nust be dism ssed unl ess
the plaintiff can denonstrate that the conviction
or sentence has al ready been invalidated. But if
t he di strict court det er m nes t hat t he
plaintiff's action, even if successful, wll not
denmonstrate the invalidity of any outstanding
crimnal judgnent against the plaintiff, the
action should be allowed to proceed, in the
absence of sone other bar to the suit.

Heck v. Hunphrey, 512 U S. 477, 487, 114 S. C. 2364, 2372-73, 129 L.

Ed. 2d 383 (1994). 1In order to show denial of access to the courts,
plaintiff nust allege and prove that he suffered actual injury, not
nmere deprivation of access. Peoples, 422 F.3d at 1107 (citing Lew s,
518 U.S. at 351).

Here, plaintiff clainms that defendant’s refusal to provide him
Wi th adequate access to legal materials prejudiced his defense in a
crimnal case. Mdre specifically, while incarcerated at the Wandotte
County jail, plaintiff was prosecuted for battery of a | aw enf orcenent
of ficer, which stenmed fromthe sanme i ncident for which he asserts his
excessive force claim Plaintiff was convicted and sentenced to 152
nmonths in the penitentiary. Plaintiff contends that had he been gi ven
access to appropriate statutes, he would have known that he was
prosecuted under the wong provisions of the statute proscribing
battery of a |law enforcenent officer. Plaintiff further contends
that, had he been able to nmake this argunent to the trial court, he
woul d have been convi cted of a m sdenmeanor, puni shabl e by no nore than
one year in jail, instead of suffering a felony conviction carrying

a sentence of over ten years in prison. (Doc. 38 at 11-12.)
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The facts also show that the state trial court attenpted to
appoi nt counsel for plaintiff; however, plaintiff refused, insisting
i nstead that he would proceed pro se. Nevertheless, the trial court
appoi nt ed st andby counsel that remained with plaintiff throughout the
crimnal proceedings.® Plaintiff contends that his standby counsel
was deficient and failed to provide the assistance that plaintiff
requested. (Docs. 35 at 8; 38 at 6.)

Even assuming the truth of plaintiff’s allegations, the only
injury alleged by plaintiff is that he was convicted and sentenced
under the wong statute. In order to find that he suffered a deni al
of his right of access to the courts under these facts, the court
woul d have to agree that plaintiff was convicted and sentenced under
the wong statute, a finding that “would necessarily inply the
invalidity of his conviction or sentence.” Heck, 512 U S. at 487
Since plaintiff has put forth no evidence that his conviction has been
overturned or otherw se abrogated as described in Heck, this claim
nmust be dism ssed. 1d.

IV. CONCLUSION

In sum plaintiff has conceded that all clains agai nst def endant
Hender son shoul d be di sm ssed except the cl ai mregardi ng access to the
courts. That claimis not cognizable under 42 U S.C. § 1983 because
it requires a finding that his underlying state court crimnnal
conviction is invalid, and that conviction has not been overturned

t hrough any authorized neans. Accordi ngly, defendant Henderson's

3 The facts suggest that at sone point during the proceedings,
the original standby counsel was permtted to wthdraw He was
pronptly replaced with new standby counsel.
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notion for summary judgnment is GRANTED. Plaintiff’s notion for
sumary judgnent is DENIED. Plaintiff’s notion to amend his conpl ai nt
is GRANTED. The clerk of the court shall prepare waiver of service
forms for the new defendant, Joel M Young, pursuant to Rule 4 of the
Federal Rules of Civil Procedure, to be served by a United States
Marshal or a Deputy Marshal at no cost to plaintiff absent a finding
by the court that plaintiff is able to pay such costs. |If Young is
successfully served with process, the caption shall be changed to
reflect that he is the defendant.

A notion for reconsideration of this order under Local Rule 7.3
i s not encouraged. The standards governing notions to reconsider are
wel | established. A notion to reconsider is appropriate where the
court has obvi ously m sapprehended a party's position or the facts or
applicable law, or where the party produces new evi dence that coul d
not have been obtained through the exercise of reasonable diligence.
Revisiting the i ssues al ready addressed i s not the purpose of a notion
to reconsider and advanci ng new argunents or supporting facts which
wer e ot herwi se avai l abl e for presentati on when the origi nal notion was

briefed or argued is i nappropriate. Coneau v. Rupp, 810 F. Supp. 1172

(D. Kan. 1992). Any such notion shall not exceed three pages and
shall strictly conply with the standards enunciated by this court in

Coneau v. Rupp. The response to any notion for reconsideration shal

not exceed three pages. No reply shall be filed.
| T IS SO ORDERED
Dated this 6t h day of February 2006, at Wchita, Kansas.

s/ Monti Bel ot
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Monti L. Bel ot
UNI TED STATES DI STRI CT JUDGE
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