N THE UNI TED STATES DI STRI CT COURT
FOR THE DI STRI CT OF KANSAS

VI CTOR ALLEN WHI TE

Plaintiff,
V. CASE NO. 05-3044- SAC
JENNI FER HENDRI X, et al.
Def endant s.
ORDER
This matter is before the court on a civil action filed

pursuant to 42 U.S.C. 1983. Plaintiff was permtted to proceed
in this action in forma pauperis. The matter was dism ssed on
February 11, 2005, by the Honorable G T. VanBebber. On February
25, 2005, plaintiff filed a notion for reconsideration (Doc. 5),
a notion for |leave to anmend the conplaint (Doc. 6), a Notice of
Appeal (Doc. 7), and a notion to appoint counsel (Doc. 8). The
matter was transferred to the undersigned on June 23, 2005

Plaintiff filed a nmotion for | eave to proceed on appeal in form
pauperis (Doc. 11) on August 3, 2005.

The dismssal in this matter term nated plaintiff’s clains
against two Lyon County Attorneys on the Iegal basis of
prosecutorial immunity and term nated w thout prejudice his
remai ni ng clai mthat conpl ai nts agai nst various state and county
entities were not investigated in conpliance with state law. The

di sm ssal w thout prejudice does not inpair plaintiff’'s ability



to pursue state court renedies.

Plaintiff’s notion for reconsideration asks the court to
exam ne an attached affidavit and reconsider the conplaint. The
court has exam ned that material, which includes departnental
receipts fromthe Enporia Police Departnent, a | aboratory report
prepared by the Kansas Bureau of Investigation, and an affidavit
prepared by O ficer Edward Onmens of the Enporia Police Departnent
i n support of a request for forfeiture of seized property (Doc.
5, Attach.).

Plaintiff has addressed neither the finding of imunity nor
the dism ssal of his clainms arising under state |aw. Havi ng
exam ned all the materials, the court finds no basis to revisit
t he deci sion entered by Judge VanBebber and will deny the notion
for reconsideration.

Plaintiff’s notion for | eave to anend the conplaint (Doc. 6)
was submtted after the dismssal of this matter. Li ke the
notion to reconsider, the notion for |leave to amend asks the
court to exam ne an attached affidavit. The court has exam ned
t hat docunment, which is a summary prepared by plaintiff providing

his version of the events that led to his arrest and convi cti on.

Under Rule 15(a) of the Federal Rules of Civil Procedure,
| eave to anend “shall be freely given when justice so requires”;

however, that “‘presunption is reversed...where a plaintiff seeks



to anend a conplaint after judgment has been entered and a case

has been di sm ssed.’” The Tool Box., Inc. v. Ogden City Corp.

419 F.3d 1084, 1087 (10t Cir. 2005)(quoting Bressner V.

Anbrozi ak, 379 F.3d 478, 484 (7" Cir. 2004)).

The court has exam ned the nmotion and affidavit and finds no
factual basis or |egal argunment which warrants amendnent of the
conplaint. The nmotion to anmend will be deni ed.

Plaintiff’'s nmotion for |eave to proceed on appeal in form
pauperis nust be evaluated pursuant to the Prison Litigation
Ref or m Act of 1996, which substantially changed the procedures in
applications by prisoners who seek to appeal w thout prepaynent
of the $255.00 appellate filing fee. Under section 1915(a)(2),
the inmate nust submt a certified copy of the inmte’s
institutional account for the six nonths imrediately preceding
the filing of the application. The court nmust assess, and
collect when funds exist, an initial partial payment of 20
percent of the greater of either the average nonthly deposits to
the prisoner’s account or the average nonthly balance in the
prisoner’s account during that six nonth period. 28 U.S. C
1915(b) (1) (B). Thereafter, the agency having custody of the
inmate is to transmt nonthly paynents of 20 percent of the
preceding nonth’'s income each time the amount in the account
exceeds ten dollars ($10.00). 28 U . S.C. 1915(b)(2).

At the comencenent of this action, plaintiff was granted



| eave to proceed in forma pauperis. Because plaintiff has not
yet satisfied that fee obligation or the fee obligation inposed
in Case No. 04-3077, the court grants | eave to proceed on appeal
in forma pauperis without paynment of aninitial partial appellate
filing fee. Plaintiff’s paynents toward the $255.00 appellate
filing fee will commence upon the satisfaction of the earlier fee
obligations and wll be calculated according to 28 U S.C
1915(b) (2). Plaintiff 1is directed to cooperate with his
custodi an and any future custodian to authorize the di sbursenent
of funds to satisfy these paynments. The Finance Oficer of the
facility where plaintiff is housed will be advised by a copy of
this order of these assessnents.

Finally, plaintiff noves for the appoi ntmnent of counsel. The
deci si on whet her to appoint counsel in a civil matter lies in the

di scretion of the district court. Wllians v. Meese, 926 F. 2d

994, 996 (10th Cir. 1991). The court should consider "the
litigant's clains, the nature of the factual issues raised in the
clainms, the litigant's ability to present his clainms, and the
conplexity of the legal issues raised by the claims."” Long V.

Shillinger, 927 F.2d 525, 526-27 (10th Cir. 1991).  Having

considered the record, the court finds no conpelling basis to
appoi nt counsel and denies the notion. Plaintiff may seek the
appoi ntment of counsel by filing a motion in the Court of

Appeal s.



IT IS THEREFORE, BY THE COURT ORDERED plaintiff’s notions
for reconsideration (Doc. 5), for |leave to amend the conplaint
(Doc. 6), and for the appoi ntment of counsel (Doc. 8) are deni ed.

| T1S FURTHER ORDERED pl aintiff’'s nmotion for | eave to proceed
on appeal in forma pauperis (Doc. 11) is granted. Col | ection
action shall continue pursuant to 28 U.S.C. 1915(b)(2) wuntil
plaintiff satisfies the earlier fee obligations inposed in this
action and in Case No. 04-3077 and the $255.00 appellate filing
f ee.

Copies of this order shall be miled to plaintiff, the
Finance Officer of the facility where plaintiff is incarcerated,
and the Clerk of the United States Court of Appeals for the Tenth
Circuit.

I T 1S SO ORDERED.

DATED: This 27th day of October, 2005, at Topeka, Kansas.

S/ Sam A. Crow
SAM A. CROW
U. S. Senior District Judge



