IN THE UNI TED STATES DI STRI CT COURT
FOR THE DI STRI CT OF KANSAS

JEFFERY LEON GARNER

Pl ai ntiff,
ClVIL ACTI ON
VS. No. 05-3040- SAC
M CHAEL A. NELSON, et al.,
Def endant s.
ORDER

Plaintiff proceeds pro se and in form pauperis on a
complaint filed under 42 U . S.C. 8§ 1983 while incarcerated in El
Dorado Correctional Facility (EDCF) in ElI Dorado, Kansas.
Plaintiff seeks relief from three defendants: the State of
Kansas and EDCF Wardens Nel son and Roberts.

By an order dated April 27, 2005, the court dism ssed all
claimse for declaratory and injunctive relief against all
def endants, dism ssed plaintiff’s clains for danages agai nst the
State of Kansas and agai nst the EDCF wardens in their officia
capacities, and directed plaintiff to show cause why plaintiff’s
remai ni ng claim for danages agai nst the EDCF wardens in their
i ndi vi dual capacities should not be dism ssed as stating no claim
for relief. Followi ng the death of Judge VanBebber, this matter
was assigned to the undersigned judge.

Before the court is plaintiff’s nmtion (Doc. 19) for
reconsi deration of the partial dism ssal of his clains. The

pl eadi ng al so enconpasses plaintiff’'s response to the April 27,



2005, show cause order. Having reviewed the record, the court
denies plaintiff’s nmotion for reconsideration, and dism sses
plaintiff’s remining clains.

Plaintiff first argues his claimfor damages related to the
1999 reversal of his 1987 conviction (Count 1) and claim for
damages against EDCF Warden Nelson regarding the service of
plaintiff’s sentence in that conviction (Count 11) are not tinme
barred. In the April 27, 2005, order, the court dism ssed these
claims as filed well outside the two year |imtation period for

seeking relief. See Baker v. Board of Regents of State of Kan.,

991 F.2d 628, 630-31 (10th Cir. 1993)(two-year statute of
limtations applies to civil rights actions brought pursuant to
42 U.S.C. 8§ 1983)(citing K S.A 60-513(a)). Plaintiff now
anal ogi zes his confinement to kidnaping as having no statute of
limtation for crimnal prosecution. He further contends his
repeated unsuccessful attenpts to seek relief through the
Legi slative Joint Commttee on Special Clainms Against the State
shoul d operate to toll the running of the limtation period under
K.S. A 60-513(a). The court finds no legal nmerit to either of
t hese argunments. Plaintiff’s notion for reinstatenment of Counts
I and Il is denied.

As to plaintiff’s claimfor damages for his all eged unl awf ul
detention beyond his earliest scheduled release date for his
sentence in 01-CR- 1806 (Count I11), plaintiff does not contest
that his clainms for danmges against the State of Kansas, and

agai nst Warden Roberts in that defendant’s official capacity,



regarding this alleged denial of plaintiff’s constitutional
rights are barred by the Eleventh Anendnent. Havi ng revi ewed
the record, the court finds plaintiff claimfor damges agai nst
Warden Roberts in his individual capacity should be dism ssed as
wel | .

Plaintiff claims Warden Roberts and t he EDCF staff unl awful |y
detained plaintiff beyond of his sentence in 01-CR-1806.
Plaintiff characterizes his conditional rel ease date of February
20, 2004, as his “legal maxi mum sentence,” and seeks damages for
confinenent past that date until his release from custody of the
Kansas Departnment of Corrections (KDOC) upon expiration of his
sentence on April 22, 2004. As previously pointed out, however,
plaintiff did not return to KDOC custody at EDCF until April 20,
2004, and was rel eased shortly thereafter. Prior to that time he
was confined in the Sedgwi ck County jail subject to prosecution
on various crimnal and probation violation charges.

Plaintiff docunents that in Septenber 2002 the state court
pl aced him on probation for 18 nonths, wth an underlying
controlling sentence of 19 nonths®! for his conviction on two
forgery counts (Case 01-CR-1806). Based on plaintiff’'s failure
in march 2003 to conply with conditions of his probation, the
court revoked and reinstated that probation for 18 nmonths from

June 3, 2003. On January 7, 2004, the court again revoked

The sentence included a consecutive sentence inmposed for
plaintiff’s conviction for aggravated failure to appear (Case 02-
CR- 1300).



plaintiff’s probation, and this tine ordered plaintiff’s return
to KDOC custody to serve the underlying 19 nonth sentence.

Meanwhi l e, it appears plaintiff continued in the Sedgw ck
County jail on a pending crimnal charge based on plaintiff’s
aggravat ed escape fromcustody in October 2003 (Case 03-CR-2733).
Plaintiff entered a plea of guilty to this charge on February 23,
2004. On March 30, 2004, the court inmposed an 11 nmonth prison
term consecutive to the sentence in 01-CR- 1806, and placed
plaintiff on probation after service of plaintiff’s prison term
in 01-CR-1806. Three weeks later plaintiff returned to EDCF for
processi ng back i nto KDOC custody, and for rel ease two days | ater
on probation in 03-CR-2733. That probation was |ater revoked
upon plaintiff’s conviction on his plea to new forgery charges
(Case 04-CR-1526). The court ordered plaintiff to serve the 11
nont h prison sentence in 03-CR-2733, and a consecutive 18 nonth
prison sentence in 04-CR-1526.

This understanding of the record read in the |ight nost
favorable to plaintiff sinply reveals no personal involvenent by
War den Roberts in the all eged deprivation of plaintiff’s liberty.
Plaintiff’s confinenment from February 20 to March 30, 2004, in
the Sedgwi ck County jail was clearly attributable to his
conviction on the outstanding aggravated escape charge, and not
to any defendant nanmed in the conmplaint. Plaintiff’s confinenment
continued in the Sedgwi ck jail for 21 days until he was returned
to KDOC custody where he was received and released on the

sentence i nposed for his forgery convictions and then rel eased on



probati on for the aggravated escape conviction. This mniml two
day confinement in EDCF for processing is insufficient to state
a claimof constitutional deprivation.

The final count in plaintiff’s conplaint is his claimthat
Warden Roberts is refusing to correct alleged error in
plaintiff’s record regarding plaintiff’s release date in Cases
No. 03-CR-2733 and 04-CR-1526 (Count 1V). Plaintiff alleges he
is being denied appropriate jail credit.? Any relief under 42
U S.C 8 1983 on a claimthat would necessarily invalidate the
duration of plaintiff’s confinement if successful is premature.

Wl kinson v. Dotson, 125 S.Ct. 1242, 1248 (2005)("a state

prisoner's § 1983 action IS barred (absent prior
i nvalidation)--no matter the relief sought (damages or equitable
relief), no matter the target of the prisoner's suit (state
conduct | eading to conviction or internal prison proceedings)--if
success in that action would necessarily denonstrate the
invalidity of confinenment or its duration”). Additionally, to
chal l enge the execution of a sate sentence, relief in federa

court nust be pursued through habeas corpus under 28 U S.C. §
2241 after first exhausting adm nistrative and state court

remedi es. Montez v. McKinna, 208 F.3d 862, 866 (10th Cir. 2000).

Accordingly, the court’s dism ssal of plaintiff’s final claimis

2Al t hough plaintiff contends in his lawsuit that he was
illegally confined from February 20 through April 22, 2004, for
service of an expired sentence in 0l1-CR-1806, he does not appear
to seek credit for that any of 62 day period on the consecutive
sentence inposed on February 23, 2004.

5



wi t hout prejudice.

IT IS THEREFORE ORDERED that plaintiff’s notion for
reconsi deration (Doc. 19), nmotion for appointnent of counsel
(Doc. 20), and motion for default judgnment (Doc. 22) are deni ed.

IT IS FURTHER ORDERED that all clains remaining in the
conpl aint are di sm ssed.

IT 1S SO ORDERED.

DATED:. This 8th day of February 2006 at Topeka, Kansas.

s/ Sam A. Crow
SAM A. CROW
U.S. Senior District Judge




