IN THE UNITED STATESDISTRICT COURT
FOR THE DISTRICT OF KANSAS

MARLENE MOORE,
Individually and as Executrix of the
Estate of Jared Michael Moore, et al.,

Plaintiffs,
CIVIL ACTION
V.
No. 05-2556-K HV
BOARD OF COUNTY COMMISSIONERS
OF THE COUNTY OF LEAVENWORTH,
et al.,

Defendants.
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MEMORANDUM AND ORDER

Marlene Moore, as executrix of the Estate of Jared Moore, brings suit under 42 U.S.C. 88 1983
and 1988 to recover money damages for violaions of his rights under the Fourth and Fourteenth
Amendments, as well as injunctive and declaratory rdlief. Marlene Moore and Patrick Moore aso bring
suit under 42 U.S.C. 88 1983 and 1988 seeking money damages for violations of their own rights under
the Firs Amendment, as wel as declaratory and injunctive rdief. Plantiffs also dlege violaions of the
Kansas Conditution, the Kansas Open Records Act, K.S.A. § 45-215 et seg., and the Kansas Tort
ClamsAct, K.SA. 8§ 75-6101 et seq.

This matter is before the Court on Defendants Board Of County Commissioners Of The County

Of Leavenworth, Kansas, Navinky, Graeber, Oroke, Zodlner, And Nye's Mation For Summary

Judgment (Doc. #69), Defendant Robert L. Peterman’s Motion For Summary Judgment (Doc. #71) and

Pantiffs Motion For Partial Summary Judgment, For Declaratory Judgment And For Preiminary




Injunction (Doc. #74), dl filed October 13, 2006, as well as plaintiffs Motion To Strike Affidavit Of

Robert Peterman On Training (Doc. #88) filed November 27, 2006. For reasons stated bel ow, the Court

sudans defendants mations for summary judgment and overrules plantiffs motionfor summary judgment
and motion to strike.

Summary Judgment Standards

Summary judgment is appropriate if the pleadings, depositions, answers to interrogatories, and
admissons onfile, together withthe affidavits, if any, show no genuine issue asto any materid fact and that

the moving party is entitled to ajudgment asamatter of lawv. SeeFed. R. Civ. P. 56(c); accord Anderson

v. Liberty Lobby, Inc., 477 U.S. 242, 247 (1986); Vitkus v. Beatrice Co., 11 F.3d 1535, 1538-39

(10th Cir. 1993). A factud dispute is “materid” only if it “might affect the outcome of the suit under the
governing law.” Anderson, 477 U.S. at 248. A “genuing’ factud dispute requires more than a mere
scintillaof evidence. 1d. at 252.

The moving party bears the initia burden of showing the absence of any genuine issue of materid

fact. Celotex Corp. v. Catrett, 477 U.S. 317, 323 (1986); Hicksv. City of Watonga, 942 F.2d 737, 743

(10th Cir. 1991). Once the moving party mesets its burden, the burden shifts to the nonmoving party to
demonstrate that genuine issues remain for trid “as to those digpostive matters for which it carries the

burden of proof.” Applied Geneticsint’l, Inc. v. First Affiliated 8., Inc., 912 F.2d 1238, 1241 (10th Cir.

1990); see ds0 Matsushita Elec. Indus. Co. v. Zenith Radio Corp., 475 U.S. 574, 586-87 (1986);

Bacchus Indus., Inc. v. Arvinlndus., Inc., 939 F.2d 887, 891 (10th Cir.1991). Thenonmoving party may

not rest on her pleadings but must set forth specific facts. Applied Genetics, 912 F.2d at 1241.

The Court mugt view the record in alight most favorable to the parties opposing the motion for
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summary judgment. Deepwater Invs., Ltd. v. JacksonHole Ski Corp., 938 F.2d 1105, 1110 (10th Cir.

1991). Summary judgment may be granted if the nonmoving party’ sevidenceismerely colorable or isnot
ggnificantly probative. Anderson, 477 U.S. at 250-51. “Inaresponseto amotion for summary judgmernt,
aparty cannot rely on ignorance of facts, on speculation, or on suspicion, and may not escape summary

judgment in the mere hope that something will turn up at trid.” Conaway v. Smith, 853 F.2d 789, 794

(10th Cir. 1988). Essentidly, the inquiry is “whether the evidence presents a sufficient disagreement to
require submission to the jury or whether it is so one-sided that one party must prevail asa matter of law.”
Anderson, 477 U.S. at 251-52.

Factual Background

The following materid facts are uncontroverted, deemed admitted or, where disputed, viewed in
the light mogt favorable to plaintiff.

Marlene and Patrick Moore are the parents and heirs of Jared Moore. Marlene Moore is the
executrix of the estate of Jared Moore. Donad Navinsky, Clyde Gragber and Dean Oroke are eected
county commissioners of Leavenworth County, Kansas (the “County”), and St on the Board of County
Commissioners of the County of Leavenworth (the “Board”). Until January 11, 2005, Herb Nyewasthe
elected sheiff of Leavenworth County. David Zodllner is the current elected sheriff of Leavenworth
County. Robert Peterman is a deputy with the Leavenworth County Sheriff’s Department (“the
Department”). John Does 1 and 2 are unidentified deputies with the Department.

Shortly before midnight on December 28, 2004, the Department dispatched Deputy Peterman to
anautomohile accident near the intersection of 158th Street and Donahoo Road in Leavenworth County.

Deputy Peterman responded to the scenein his patrol car with emergency lights illuminated, but without
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activating the siren on his patrol car.

Jared Moore was a volunteer firefighter with the Fairmont Township Fire Department (“FTFD”).
The Department digpatches the FTFD as a firg responder. When dispatched as first responders,
firefighterswith the FTFD respond in personal vehicles, and those withgear immediatdy avalable respond
directly to the scene, rather than first reporting to the firedtation. It is common practice for more than one
firefighter to respond to an emergency cdl.

OnDecember 28, 2004, Jared M oore, driving his personal vehide withhazard lightsactivated, lso
responded to the accident near 158th Street and Donahoo Road. Jared Moor€e s vehicle did not have
emergency equipment, and was not equipped with atwo-way radio. Deputy Peterman was aware that
firefighterswere responding to the accident scene. Deputy Peterman could locatefirst respondersthrough

visud observation, or by asking dispatchers for their locations and/or monitoring his scanner.?  Deputy

! Deputy Peterman tedtified that he had activated the siren on his patrol car, but another
eyewitness tedtified as follows:

Q. Did [Deputy Peterman] have his Sren on?

A. No.
Q. Have you ever told anybody before that you weren't sure whether he had his Sren on?
A. | don't believe he had his srenon. | don’t know if | told anybody that or not. | don't

think he had hissirenon, because dl | heard sounded like to me was engine, transmission,
exhaudt. It wasjust aroar. | don't believehehad hissrenon. . . | didn't hear asren.

Deposition of Gayln Gorup, Exhibit 8 attached to PlaintiffS Memorandum In Opposition To Defendants
Motion For Summary Judgment (Doc. #90) at 35:13-25, 36:1-4. This evidence, viewed in the light most
favorable to plaintiff, suggests that Deputy Peterman did not activate the Siren on his patrol car.

2 Deputy Peterman had no way of directly communicating with first responders. Deputy
Peterman could only hear first responder communication with dispatchers by using his scanner to monitor
the appropriate frequency.
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Peterman turned off his scanner while responding to the accident on December 28, 2004.2

As Jared Moore and Deputy Peterman traveled north on 155th Street, Deputy Peterman
approached Jared Moore' s vehicle from behind, traveling 90 to 94 milesper hour.* As Deputy Peterman
approached Jared Moore' s vehicle, he moved into the southbound laneof 155thStreet. At about the same
time, Jared Moore began to make aleft turn onto Donahoo toward the accident scene. As Jared Moore
began his turn, Deputy Peterman steered back to the right, partidly into the northbound lane of 155th
Street, then swerved back acrossthe center lineinto the southbound lane where his patrol car collided with
the rear end of Jared Moore's vehide at the intersection of 155th Street and Donahoo Road. Deputy
Peterman should have turned left onto Donahoo Road toward the accident scene, but hedid not.> At the

time of impact, Deputy Peterman’s patrol car was traveling at approximately 84 to 87 miles per hour.®

3 Deputy Peterman testified that this was routine when responding to an inury accident
because he had difficulty ligening to communication over the radio and scanner at the same time. He
tedtified that communication with the dispatcher over hisradio took priority over communication on the
scanner.

4 Deputy Peterman admits that he made a conscious choice to proceed at this speed.

° After the accident, Deputy Petermantold another officer that hedways confused Donahoo
Road witha road north of Donahoo Road. Deputy Peterman a o told a L eavenworth County Emergency
Coordinator that he“screwed up.” Lieutenant Andrew Dedeke, Deputy Peterman’s superior, described
his interaction with Deputy Peterman after the accident as follows:

Hewas sarry eyed, kind of in adaze. He kept asking me about the accident. Asfar as
there at the hogpital 1 don't think he told me anything, outside of maybe | recall something
about hissaying, “1 didn't see him, | didn’t see him,” or “He turned in front of me.”

Deposition of Andrew Dedeke, Exhibit 7 attached to Rantiffs Memorandum (Doc. #90) at 58:22-25,
59:1-2.

6 One week before the accident, Deputy Peterman took in his patrol car for brake
(continued...)
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Jared Moore was gected from his vehicle, suffered severe injuries and died the following day.

Jared Moore' s family erected aroadsde memorid a the accident Ste immediately following his
death. InSeptember of 2005, the M oores discovered that the memoria was gone. In October of 2005,
after they had replaced the memorid, they discovered that it had again beenremoved. The Mooresdo not
know who removed the memorial. They replaced it again in December of 2005, and it has remained
undisturbed since thet time.

A jury acquitted Deputy Peterman of vehicular homicidein connectionwiththe callision.” Sheriff's
deputies were present in the courtroom during trid. They were not friendly to Marlene Moore and gave
her “dirty looks”

At approximatdy 2:30 p.m. on September 19, 2005, anunidentified sheriff’ sdeputy followed the
Moore's daughter as she drove Marlene Moore' s car home from an appointment. At approximately
10:05 p.m. on September 22, 2005, an unidentified sheriff’s deputy rapidly approached the Moore' s
vehicle from behind, followed them cdlosgly and then drove avay. The Moores have not been followed

again since September 22, 2005.8

8(....continued)
maintenance. He made no other complaints about the operation of hisvehicle.

! Lieutenant Dedeke testified that he supported the filing of crimind chargesagainst Deputy
Peterman because, in his opinion, Deputy Peterman was not operating his patrol car in areasonable and
prudent manner under Kansas law at the time of the accident.

8 The amended complaint namestheseunidentified deputiesas John Does 1 and 2. Rlaintiffs
have attempted to identify these deputies through examination of the Department’s Dally Activity Logs
whichreflect the activities of deputiesby date, timeand location. Defendants produced theselogs, covering
the evening shifts of September 19 and 22, 2005, during discovery. PlaintiffsS counsd, in a declaration
under 28 U.S.C. 8§ 1746, Statesthat “Dally Activity Logs for many Petrol Divison employees for the shifts

(continued...)
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On three or four occasions following Jared Moore' s desth, Marlene and Patrick Moore made
satements to the media regarding the accident and the contents of the accident report prepared by the
Kansas Highway Patrol. Patrick Moore admitsthat neither the remova of the memorid, the presence of
deputies in the courtroom during Deputy Peterman’s trid nor the two incidents of being followed have
stopped him fromspeaking out about Jared Moore' s death. Since Jared Moore' s death, Patrick Moore
has spoken about emergency response safety issues with the Kansas State Firefighters Association, the
National Falen Firefighters Foundation and a United States congressperson from Pennsylvania® After
being tailed by officers and deputies, Marlene Moore has declined to speak about Jared Moore' s death
for fear of retdiation. Since the accident Marlene and Patrick Moore have written Dennis Moore, their
congressperson, advocating changesin the law regarding emergency response.’®

The Department trained Deputy Petermanwhen he transferred to the patrol divison. Thistraining
incdluded a “Hed Training Program,” which lasted for gpproximately ax weeks. This training involved
driving apatrol car under supervison, responding to cals from dispatchers and indruction on the use of

the patrol car sren.'! The Depatment did not provide additiond field training unless Department policy

§(...continued)
when [the aleged harassment] took place were missng fromthe defendants’ production.” Declaration Of
Peatrick J. Doran Pursuant To28U.S.C. § 1746, Exhibit 9 attached to RaintiffS Memorandum (Doc. #90)
1 10.

o The record does not reved the identity of this congressperson.

10 The record does not revea when this letter was written.

1 The Department instructed deputies to activate patrol car lightsand sirens smultaneoudy,
not independently. Deputy Peterman understood that he was required to comply with Department
guiddines, and that he could not disregard the rules of the road unless he operated his patrol car in

(continued...)
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changed or anindividud deputy violated Department policy. The Department a so gave Deputy Peterman
atraning manua, and tested mover the materia covered in that manua. Deputy Petermanlearned CPR
and basic firgt ad. He completed his officer certification through the Kansas Law Enforcement Training
Center.

The Department requires dl deputies to operate ther patrol cars in a safe and prudent manner.
Specificdly, the Department maintains awritten policy that deputies may not exceed ten miles per hour over

the posted speed when responding to an emergency cal.* On Deputy Peterman’s first day in patrol

11(...continued)
“emergency standard,” with lights and Sirens activated.

12 Plantiffs object to the evidence regarding Deputy Peterman’s training.  Such evidence,
however, is offered only to bolster plaintiffs supervisor ligbility clams, and those clams are deficient asa
meatter of law, regardiess of Deputy Peterman’s traning. In light of the Court’s resolution of plaintiffs
clams, the motion to drike is overruled as moot.

13 Thisevidenceistakenfromthe transcript of Edwards Cummings testimony during Deputy
Peterman’s crimind trid. Specificaly, Cummings testified as follows:

Okay. So this discussionabout whether or not someone inyour job should go more than
ten miles over the limit, is there actudly awritten policy on that or not?
Yes.

>

Q. Thereisawritten policy on it?
A Yes.

Exhibit 10 attached to RantiffsS Memorandum (Doc. #90) at 60:6-12. The record does not reved
Cummings position within the Departmen.

Defendants object that the transcript is not proper evidence under D. Kan. R. 56.1(d), which
providesthat “[d]ll facts. . . shdl be presented by affidavit, declaration under pendty of perjury, and/or
relevant portions of pleadings, depositions, answer to interrogatories and responses to requests for
admissons.” The Tenth Circuit has Sated that “it is proper to consider a certified transcript on a motion
for summary judgment.” Fisher v. Shamburg, 624 F.2d 156, 162 n.7 (10th Cir. 1980). Here, the index
of the transcript indicates that the reporter has certified the transcript. See Exhibit 10 attached to Raintiffs

(continued...)
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divison, Lieutenant Duncanson, his superior, informed him of the policy that deputies were not to exceed
ten miles an hour over the posted speed limit when responding to emergency cals. Peterman referred to
thispolicy asa*Lieutenant DuncansonRule” Sinceat least 1994, Lieutenant Duncanson told deputiesthat
“he would support them up to ten miles an hour over the posted speed limit.” The Department rarely
enforced the policy.*

The Department uses citizen complaints, observation by other officers and accident history to
assessthe safety of adeputy’ s driving behavior. The Department does not requireitsemployeesto report
violaions of itspalicies. The Department does not maintain asystem by which satementsfrom the generd
public regarding violaions of Department policy are documented. The Department has made no policy
changes since the accident on December 28, 2004.

Inthe threeyearsthat he wasin patrol divison, Deputy Petermandrove his patrol car at morethan
ten miles an hour above the posted speed limit “maybe 100" times. Deputy Peterman’s superiors asked
himabout his speed onone occasion. 1n September of 2004, Sergeant Y atesverbally reprimanded Deputy
Peterman for failing to terminate a pursuit when conditions and circumstanceswarranted. Before Deputy
Peterman joined the Department, while he was employed in the Atchinson County Sheriff’s Department,

he rear-ended another vehicle while on duty. ™

13(....continued)
Memorandum (Doc. #90) at 2. Thus, the Court will consder the transcript on summary judgment.

14 Deputy Petermantestified that he could recdl only one deputy having beendisciplined for
exceeding ten miles per hour over the posted speed limit. Lieutenant Dedeketestified that the Department
did not discipline him for an incident in which he violated the policy. Deputy Cummings testified smilarly.

15 The record suggeststhat this was a minor accident; Deputy Peterman’ s patrol car suffered

(continued...)

-9-




Under 42 U.S.C. 88 1983 and 1988, plantiffs dlege that (1) the wrongful conduct of Deputy
Peterman, adong with the policies and customs of the Board, Commissioners Navinsky, Graeber and
Oroke, Sheiff Zodlner and former Sheriff Nye violated Jared Moore's rights under the Fourth and
Fourteenth Amendments of the United States Conditution; and (2) the wrongful conduct of unidentified
deputies John Does 1 and 2, dong withthe policiesand customs of the Board, Commissioners Navinsky,
Graeber and Oroke, and Sheriff Zodlner violated the rightsof Marlene and Patrick Moore under the First
Amendment of the United States Congtitution.*® Plaintiffs also dlegeviolations of the Kansas Condtitution,
the Kansas Open Records Act, K.S.A. 8 45-215 et seg., and the Kansas Tort Claims Act, K.SA.
§ 75-6101 et seq.

Defendants seek summary judgment on plaintiffs federd congtitutiond claims, and ask the Court
todismisstheremaningstate dams under 28 U.S.C. § 1367(c). Plantiffsseek summary judgment on their
dams for injunctive and declaratory relief related to dleged violations of the Fourth and Fourteenth

Amendments.

15(_...continued)
no damage.

16 Plaintiffs invocation of Section 1988 does not create independent causes of action, but
defines procedures under which remedies may be sought in plaintiffs Section 1983 dams. SeeHidahl v.
Gilpin County Dep't of Soc. Servs, 938 F.2d 1150, 1152 (10th Cir. 1991).
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Analysis

I Plaintiffs Claims Against Deputy Peterman

Haintiffs dlege that Deputy Peterman inflicted deadly force on Jared Moore and that he is ligble
under 42 U.S.C. § 1983 for violations of the Fourth and Fourteenth Amendments.*’

A. Fourth Amendment Claim

Haintiffs allege that Deputy Peterman seized Jared Moore unreasonably and through the use of
excessve forcein violation of the Fourth Amendment. Defendants argue that Deputy Peterman isentitled
to summary judgment onthis daim because the record contains no evidence that he intended to seize Jared
M oore within the meaning of the Fourth Amendment. Plaintiffsrespond that Deputy Peterman seized Jared
Moore because immediatdly before colliding with Jared Moore's vehicle, he pulled his patrol car to the
right, partidly into the northbound lane of 155th Street, but then swerved back across the center linewhere

the accident then occurred.'®

o Maintiffs dlege that Deputy Peterman isliable in his officid and individua capacities, but
do not digtinguishbetweenthe two types of claims. Because plaintiffs seek to impose persond ligbility on
Deputy Peterman for actions taken under color of sate law, plaintiffs clams are properly characterized
only asindividud ligbility dams. See Kentuckyv. Graham, 473 U.S. a 165. To the extent that plaintiffs
dlege officd capacity dams against Deputy Peterman, those clams are, in redity, clams aganst
Leavenworth County (the government entity of which Deputy Petermanis an agent), Mondl, 436 U.S. at
690 n.55, and are equivdent to plaintiffs clams asserted againgt other government officias and entities,
induding the Board, Stevenson v. Whetsel, 52 Fed. Appx. 444, 446 (10th Cir. 2002). Any officid
capacity dams agains Deputy Petermanwill be consdered dong with plaintiffs daims against the Board,
discussed below.

18 Plaintiffs response to Deputy Peterman’ s motion for summaryjudgment misconstruestheir
Fourth Amendment claim. Specificdly, plaintiffs daim to have aleged a“Fourth Amendment substantive
due process’ dam. Such claim does not exist; the Fourth Amendment does not contain due process
protection. Totheextent that plaintiffs argumentsinvolvean aleged unreasonabl e seizure under the Fourth
Amendment, however, the Court will consder those arguments.
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TheFourthAmendment provides an explidit textua source of condtitutiond protectionfromtheuse

of unreasonable or excessve force in effectuating a seizure. Graham v. Connor, 490 U.S. 386, 395

(1989). To edtablish aFourth Amendment violation, plaintiffs must show that Deputy Peterman terminated

Jared Moore' s freedom of movement “through means intentionally gpplied.” Brower v. County of Inyo,
489 U.S. 593, 596-97 (1989) (seizure requiresthat “ person be stopped by the very indrumentdity set in

moation or put in place in order to achieve that result”); accord Apodaca v. Rio Arriba County Sheriff’s

Dep't, 905 F.2d 1445, 1447 (10th Cir. 1990). The Supreme Court hasdrawn aclear distinction between
negligent restraint which gives riseto tort liability and an intentiona seizure which may violate the Fourth
Amendment. See Brower, 489 U.S. a 596-97 (restraint must be intentional, not merely negligent, to
condtitute Fourth Amendment seizure). Theintent necessary to create aFourth Amendment sei zure cannot
be inferred from an act that is only negligent; evidence of actud intent is necessary to establish a Fourth

Amendment seizure because one restrained accidentdly, even recklesdy, does not have a congtitutional

complaint. Apodaca, 905 F.2d at 1447 (citing Brower, 489 U.S. at 597).

Paintiffs presumably offer evidence that Deputy Peterman swerved as evidence that he intended
to collide with Jared Moore's vehicle. Such evidence is insufficient, however, to establish the requisite
intent. Deputy Peterman stated that he confused thelocation of theemergency to which hewasresponding,
and as areault, he did not attempt to turn onto Donahoo Road when he should have. He attempted to
continue on 155th Street, past Donahoo Road, by passing Jared Moore’ svehide inthe left lane of 155th
Street. At thetimethat Deputy Peterman began to pass Jared Moore' svehicle, Jared Moore beganto turn
|left, and Deputy Peterman callided with his vehicle.

Onthisrecord, no reasonable jury would conclude that Deputy Petermanintended to collidewith
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Jared Moore's vehicdle. In fact, Deputy Peterman’s comments to Lieutenant Dedeke after the accident
dearly suggest that the collisonwas unintentiond.*® Thefactsof thistragic case do not suggest that Deputy
Peterman intended to terminate Jared Moore’ s freedom of movement.* Without such evidence, plaintiffs
cannot establish an actionable saizure under the Fourth Amendment. Apodaca, 905 F.2d at 1447 (citing
Brower, 489 U.S. at 597) (saizure must be wilful to be actionable under the Fourth Amendment). Rlaintiffs
have not demonstrated a genuine issue of materid fact whether Deputy Peterman intended to terminate
Jared Moore’ s freedom of movement, thereby unreasonably seizing him under the Fourth Amendment.
Deputy Peterman is therefore entitled to summary judgment on plaintiffs Fourth Amendment clam.
B. Fourteenth Amendment Claims
Fantiffs assert dams againgt Deputy Peterman under the substantive and procedural due process
clauses of the Fourteenth Amendmen.
l. Substantive Due Process
Fantiffs alege that Deputy Peterman caused Jared Moore's death through deliberate
and/or reckless indifference, shocking the conscience and thereby violating the substantive due process
clause of the Fourteenth Amendment. Defendants argue that Deputy Peterman is entitled to quaified

immunityonthe daimagaing him in hisindividuad capacity. Paintiffs respond that Deputy Petermanis not

19 Asnoted above, Lieutenant Dedeke testified that after the accident, Deputy Petermansaid
to him ether “I didn’'t see him” or “he turned in front of me.”

20 In contrast to the facts of this case, the requisiteintent may be found where a police officer
apprehends afleaing suspect by purposefully shooting the suspect, see Tennessee v. Garner, 471 U.S. 1,
7 (1985), or where police officers employ aroadblock designed to stop a suspect by physicd impact, see
Brower, 489 U.S. at 598. Here, it cannot be said that Deputy Peterman set out to restrain Jared Moore
through an instrumentdity (his patrol car) set in motion or put in place in order to achieve such restraint.
See Brower, 489 U.S. at 596-97.
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entitled to qudified immunity because he violated Jared Moore' s congtitutiond rights.
Government offidds performing discretionary functions generdly are shielded fromliahility for avil
damages insofar as their conduct does not violate dearly established statutory or congtitutiona rights of

which a reasonable person would have known. Harlow v. Fitzgerdd, 457 U.S. 800, 818 (1982).

Qudified immunity protects “dl but the plainly incompetent or those who knowingly violatethe law.” Gross

v. Airtle, 245 F.3d 1151, 1155 (10th Cir. 2001) (quoting Malley v. Briggs, 475 U.S. 335, 341(1986)).

Once qudified immunity has been raised, plaintiff has the burden to establish that (1) defendant’s actions
violated a condtitutiond or statutory right and (2) the right was “dearly established” at the time of the

relevant conduct. See Medinav. Cram, 252 F.3d 1124, 1128 (10th Cir. 2001). If plaintiff satisfiesthis

two-part burden, defendant must demonstrate that his actions were objectively reasonable in light of the

law and the informationhe possessed at thetime. See Martin v. Bd. of County Commrs, 909 F.2d 402,

405 (10th Cir. 1990). Qudified immunity will only relieve defendant of individud liability. Harlow,
457 U.S. at 818.

Defendants argue that plaintiffs cannot establish the congtitutiona violation necessary to defeat
Deputy Peterman’ s qudified immunity daim because they cannot show that Deputy Peterman intended to
harm Jared Moore. Pantiffs do not respond to defendants arguments with regard to substantive due

process.?

2 Pantiffs entire response to the arguments with regard to their subgtantive due process

damisasfollows

As dated in plaintiffs previous Memorandum, subsequent to the filing of defendants
motion for summary judgment, this Court issued its ruling that addressed plaintiffs
(continued...)
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The Tenth Circuit recently reemphasized the distinction between tort actions and substantive due
process clams, sating that the Fourteenth Amendment is not a*“font of tort law to be superimposed upon

whatever sysems may already be administered by the States.” Perez v. Unified Gov't of Wyandotte

County/Kansas City, Kan., 432 F.3d 1163, 1166 (10th Cir. 2005) (quoting County of Sacramento v.

Lewis, 523 U.S. 833, 848 (1998)). Only government conduct that “ shocksthe conscience’ can giverise
to a substantive due process dam. 1d. Perez laid the groundwork for determining when an emergency
response vehicle engages in conduct which shocks the conscience, holding that “[w]hen government
offiads face a Stuation *caling for fast action,” only officid conduct done with an intent to harm violates

the Fourteenth Amendment.” Id. (ating Lewis, 523 U.S. a 853). Such Stuations demand immediate

21(...continued)

Subgtantive due process dams. Therein, the Court addressed plaintiffs Fourteenth
Amendment substantive due process claims, whichisaso the focus of much of defendant
Peterman’s argument. In light of the Court’sruling, further argument by plaintiffs herein
favor of Fourteenth Amendment substantive due process claims would be inappropriate.

Rlantiffs Memorandum (Doc. #90) at 14.

Plantiffs responseisnot amode of darity. Apparently, plaintiffsbdievethat the Court previoudy
dismissed ther subgtantive due process claim. See RaintiffS Response To The Court’s Show Cause
Order On Procedural Due Process Clams (Doc. #33) filed November 6, 2006, at 2 (“Plaintiffs aso
interpret this Court’s ruling as dismissing only the substantive due process claims for damages against
Peterman under the Fourteenth Amendment.”). Plaintiffs are mistaken, however, as the Court has not
previoudy dismissed their substantive due process clam. See Memorandum And Order And Order To
Show Cause (Doc. #77) filed October 23, 2006, at 9 (“Plantiff has therefore aleged the deprivation of
a congtitutiona right whichwas clearly established at the time of the violation, and Deputy Peterman is not
entitled to qudified immunity on plaintiffs Fourteenth Amendment substantive due process clam.”).

By their lack of meaningful response, plaintiffs have functionaly conceded defendants' arguments
on the merits of the substantive due process clam. Despite this concession, the Court must nevertheless
consider the appropriateness of summary judgment with regard to the clam. See Reed v. Bennett,
312 F.3d 1190, 1194-95 (10th Cir. 2002) (where nonmoving party failsto respond, Court may not sustain
motion without first ensuring that summary judgment is appropriate).
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response without time for deliberation, and “even precipitate recklessness fails to inch close enough to
harmful purposeto spark the shock that implicatesthe large concerns of the governors and the governed.”
Lewis, 523 U.S. a 853 (internd quotations and citations omitted). The intent to harm standard “ gpplies
in rapidly evalving, fluid, and dangerous Stuations which preclude the luxury of calm and reflective
deliberation.” Terdl v.

Larson, 396 F.3d 975, 978 (8th Cir. 2005) (en banc), quoted in Perez, 432 F.3d at 1167. Under Perez,
that standard is correctly applied where afirefighter or police officer isinvolved in an automobile accident
while responding to an emergency cdl. 432 F.3d at 1167. Such a Stuation “presents a paradigmatic
example of adecison that must be made in haste and under pressure” 1d.

Here, it is uncontroverted that Deputy Peterman was responding to an emergency cal when he
collided with Jared Moore's vehicle. The intent to harm standard therefore applies in this case. As
explained above, plaintiffs present no evidence from which a reasonable jury could find that Deputy
Peterman intended to collide with Jared Moore's vehicle or otherwise intended to harm him. Deputy
Peterman may have acted with precipitate recklessness, but on the facts of this case, his conduct did not
violate the substantive due process clause of the Fourteenth Amendment. Because plaintiffs have not
established a genuine issue of materia fact withregard to a conditutiond violation, they cannot overcome
Deputy Peterman’s clam of qudified immunity with respect to the substantive due process clam against
him in his individua capacity. Deputy Peterman is therefore entitled to summary judgment on plaintiffs
substantive due process clam.

il Procedural Due Process

Faintiffs alege that Deputy Peterman inflicted deadly force on Jared Moore without due
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process of law in vidlaion of the Fourteenth Amendment.?? Defendants argue that (1) plaintiffs cannot
identify a protected interest of which Deputy Peterman deprived Jared Moore, and (2) post-deprivation
remedies obviae plantiffs conditutional dam. Plaintiffs respond that Deputy Peterman deprived Jared
Moore of both liberty and property interests through the disregard of Department policy regulaing the
maximum speed a which a deputy may operate his patrol car.?® Plaintiffs further respond that because
Deputy Peterman acted contrary to Department palicy, the sole post-deprivationremedy — anindependent
tort action —isinsufficient to satisfy due process.

Procedurd due process imposes congtraints on governmenta decisons whichdeprive individuds
of liberty or property interests within the meaning of the due process clause of the Fourteenth Amendment.

Mathews v. Eldridge, 424 U.S. 319, 332 (1976). The essence of procedural due process is far play,

Petrick v. Miller, 953 F.2d 1240, 1244 (10th Cir. 1992), and the fundamental due process requirement

is the opportunity to be heard “a ameaningful time and in a meaningful manner,” Mathews, 424 U.S. at
333. To determine whether Deputy Peterman denied Jared Moore procedura due process, the Court
mugt determine (1) whether Jared M oore possessed a protected interest to which due processis afforded,

and then (2) whether he received anappropriateleve of process. Copelin-Brownv. N.M. State Personnel

2 Plantiffs have not specified the due process to whichthey daim Jared M oore was entitled.
On October 23, 2006, the Court ordered plantiffs to show good cause inwriting why their procedural due
process clam under the Fourteenth Amendment should not be dismissed for failure to state a claim upon
which relief can be granted. See Memorandum And Order And Order To Show Cause (Doc. #77) at 9.
Because the parties have fully briefed the issue on summary judgment, however, the Court will evduate the
clam on the merits on summary judgmert.

2 In their response, plaintiffs aso argue that the Department used outdated communication
equipment and failedto properly train and supervise Deputy Peterman. These arguments speak to possible
clams againg the County, but do not establish a congtitutiond violation by Deputy Peterman.
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Office, 399 F.3d 1248, 1254 (10th Cir. 2005).
a. Protected I nterests

To determine whether procedural due process requirements may apply, the Court

must consider the nature, rather thanthe weight, of the interest at stake®* Bd. of Regents of State Colls.
v. Roth, 408 U.S. 564, 570-71 (1972). Theexistenceof aprotectableinterestisaquestion of law for the

Court. Tarabishi v. McAlester Reg'l Hosp., 827 F.2d 648, 652 (10th Cir. 1987). Paintiffs argue that

defendants deprived Jared Moore of both property and liberty interests, but do not describe an
independent violationof either interest. Indeed, plaintiffs conflate the two distinct interests for purposes of

arguing a procedura due processviolaion. See HantiffS Memorandum (Doc. #90) at 14 (identifying four

“agpects’ of defendants violation of plaintiffs liberty and property interests under the Fourteenth
Amendment).

A property interest is created and defined by existing rules or understandings that stem from
sources independent of the Constitution, e.q. state law, secure certain benefits and support dams of
entitiement to those benefits. Roth, 408 U.S. at 577. Plaintiffs identify theextent of Jared Moore salleged
property interest asfollows:

... aproperty interest [] is apparent from state law, from state congtitutional protections
down to the procedures within the Leavenworth County Sheriff’s Department.

Hantiffs Response To The Court’s Show Cause Order On Procedural Due Process Claims (Doc. #83)

24 The Court notesthat the Fourteenth Amendment is not implicated by a purdly negligent act
of an offidd causng unintended loss of or injury to life, liberty or property. Danids v. Willians,
474 U.S. 327, 328 (1986). As noted above, however, areasonable jury could conclude on the facts of
this case that Deputy Peterman’s conduct congtituted more than mere negligence. The Court, therefore,
will congder plaintiffs procedura due process clam.
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a 8. Paintiffsdo not identify aspecific sate or local law which creates such aproperty interest, see Logan

V. Zimmermen Brush Co., 455 U.S. 422, 430 (1982) (hdlmark of property is individud entitlement

grounded in state law, which cannot be removed except “for cause’), and the Court will not construct
plantiffs arguments or theories absent coherent discussion of the issues. See Schelinv. Haun, 92 Fed.

Appx. 688, 691 (D. Kan. 2004) (citing Drake v. City of Fort Cdllins, 927 F.2d 1156, 1159 (10th Cir.

1991)). Becausethey have not identified any property interest which has attained * congtitutional status by
virtue of the fact that [it] hasbeen initidly recognized and protected by state law,” plaintiffs cannot mantain
a procedurd due process clam based on the aleged deprivation of a property interest in violation of the

Fourteenth Amendment. Hinsdale v. Cityof Liberd, 19 Fed. Appx. 749, 765 (10th Cir. 2001) (citing Paul

v. Davis, 424 U.S. 693, 710 (1976)).

A liberty interest may arise from the Congtitution itself, by reason of the guaranteesimplicit in the
word “liberty,” or it may arise froman expectationor interest created by state laws or policies. Wilkinson
v. Audin, 545 U.S. 209, 221 (2005) (internd citations omitted). Liberty interests, though not precisdy

defined, certainly include freedom from bodily restraint. Ingraham v. Wright, 430 U.S. 651, 673-74

(2977). A regulationwhich subgantively limitstheexerciseof officid discretion through specificaly defined

criteria that guide officid decisonmaking may create a liberty interest. Aguilera v. Kirkpatrick,

241 F.3d 1286, 1293 (10th Cir. 2001). Regulations or statutes which permit officia discretion in
decisonmaking, however, do not create liberty interests. 1d.

As noted above, plaintiffs argue that Deputy Peterman deprived Jared Moore of liberty by
disregarding Department policy and driving his patrol car at morethanten milesper hour above the posted

speed limit, causing the collison which killed Jared Moore. The record reveds that this policy was not
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mandatory, however, and that it did not strip Deputy Peterman of discretion in operating his patrol car.
Lieutenant Duncanson’ s descri ption of the policy suggeststhat the policy guided the Department’ sreaction
to deputies who chose to exceed the posted speed limit, i.e. the Department would support a deputy’s
decisonto exceed the posted speed limit, but only up to tenmilesper hour inexcess, implying that deputies
who violated the rule would be on their own to judtify the violation. Moreover, the Supreme Court has
recognized that the “deep-rooted nature of law-enforcement discretion” may supplant even “seemingly

mandatory” commands. Town of Castle Rock v. Gonzales, 125 S. Ct. 2796, 2806 (2005).

Here, the Court finds as a matter of law that Department policy which limited deputies driving
speeds did not create a liberty interest under the Fourteenth Amendment for Jared Moore. Because a
deputy could exercise discretion in proceeding at more than ten miles per hour in excess of the posted
speed limit, the policy did not sufficiently limit officid decisonmaking though specific criteriaso asto create
an expectation of protection. The practical necessty for discretion inherent in the Department’s policy
defeats plantiffs clamed liberty interest arising out of the policy. See id. Becausethe Department policy
did not create aprotectabl e liberty interest, plantiffs cannot maintain a procedural due process dam based
on the dleged deprivation of such liberty interest.
b. Appropriate Level Of Process
Evenassuming that plaintiffs had established aprotectableinterest of whichDeputy
Peterman deprived Jared M oore, defendants correctly argue that such interest is sufficiently protected by
post-deprivation remedies. Plaintiffs respond that any post-deprivation remedy is not sufficient because
Deputy Peterman acted under Department policy and custom. It is well established that random and

unauthorized acts of government employees do not congtitute procedural due process vidaions where
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adequate post-deprivation remedies exist. PAmer v. Unified Gov't of Wyandotte County/K ansas City,

Kan., 72 F. Supp.2d 1237, 1252 (D. Kan. 1999) (ating Zinermon v. Burch, 494 U.S. 113, 128 (1990));

Ssee dso Parratt v. Taylor, 451 U.S. 527, 538 (1981), overruled on other grounds by Danidsv. Williams,

474 U.S. 327, 330-31 (1986) (norma pre-deprivationnotice and opportunity to be heard is pretermitted
if State provides adequate post-deprivation remedy). Post-deprivation remedies, however, do not cure

officd conduct pursuant to an established or de facto policy, procedure or custom. Gillihanv. Shillinger,

872 F.2d 935, 939 (10th Cir. 1989) (citing Logan, 455 U.S. at 436). Thekey isthe ability of the State
to anticipate the deprivation so that it may feasbly provide a pre-deprivation hearing. Zinermon, 494 U.S.

at 132; seedso Hudson v. Pamer, 468 U.S. 517, 533 (1984) (pre-deprivation proceduresimpracticable

where government employee acts randomly or without authorization).

Haintiffs have not demongirated a genuine issue of materia fact whether —indriving morethan ten
milesper hour above the posted speed limit — Deputy Petermanwas acting pursuant to Department policy,
procedure or custom.? Moreover, defendants could not have practicably or feasibly offered Jared Moore

any sort of pre-deprivation hearing. See McClary v. O'Hare, 786 F.2d 83, 87 (2d Cir. 1986) (difficult

to image what process State might have offered prior to unanticipated accident); Smith v. Bernier,

701 F. Supp. 1171, 1176 (D. Md. 1988) (andyss of possible pre-deprivation procedure in case of

automobile accident “non-senscd”). “[W]here the State cannot predict and guard in advance againg a

% In fact, assuming that Department policy was sufficiently mandatory to create a liberty
interest, Deputy Peterman was acting indirect contraventionof that policy. Such action does not prevent
the Court from consdering potential post-deprivation remedies. See Scott v. Case Manager Owens
(SCF), 80 Fed. Appx. 640, 643 n.2 (10th Cir. 2003) (post-deprivation procedure properly evauated
unless government employee acts in compliance with established policy or procedure).
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deprivation, a postdeprivation tort remedy isal the process the State can be expected to provide, and it

conditutiondly sufficient.” Zinermon, 494 U.S. at 115. Defendants argue that Kansas law provides

adequate state remedies for plaintiffs procedurd due process clam. Specificaly, defendants argue that
Kansas law provides plantiffs a common law negligence daim and statutory dams under the wrongful
deathstatute, K.S.A. § 60-1901 et seq., and theKansas Tort Clams Act (“KTCA”), K.SA. § 75-6101
et seq. Plaintiffsdo not dispute that they may assert such clams. Indeed, plaintiffs have asserted aKTCA
dam agang Deputy Peterman. See Pretria Order (Doc. #76) filed October 19, 2006, a 9. The
avalability of a dam under the KTCA provides plaintiffs an adequate post-deprivation remedy and

extinguishes their procedura due process clam. See McCormick v. City of Lawrence, 253 F. Supp.2d

1172, 1199 (D. Kan. 2003) (action under KTCA provides sufficient post-deprivation process).
Because plaintiffs have not established that Jared Moore possessed aprotected interest to which
due process is afforded, Deputy Peterman is entitled to summary judgment on plantiffs claim that he
violated Jared M oore’ sprocedural due processrightsunder the Fourteenth Amendment. Deputy Peterman
is further entitled to summary judgment on plantiffs procedura due process dam because the KTCA
provides an adequate post-deprivation remedy.
. Plaintiffs Claims Against John Does1 And 2
Under 42 U.S.C. § 1983, plaintiffs alege that unidentified deputies John Does 1 and 2 are liable
inthar offidd and individud capacitiesfor harassment which chilled the exercise of free speechby Marlene
and Patrick Moore in violation of the Firss Amendment. Defendantsarguethat the officid-capacity dams
againg these parties should be dismissed because they are redundant of plantiffs officid-cgpacity dams

agang Sheiff Zodlner. Defendants dso argue that dl daims againg these parties should be dismissed
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because plantiffs have faled to serve processonthe unidentified deputies. Plaintiffsrespond thet they have
diligently attempted to identify the depuities, but have been unable to so because of defendants incomplete
discovery responses.?® Plaintiffs failure to serve process on John Does 1 and 2 is dispositive of these
dams

The Court may properly dismiss plaintiffs claims against John Does 1 and 2 where plaintiffs,
without justification, have not identified or served process on those parties within the time alowed under

Rule 4(m), Fed. R. Civ. P2 See Cdlahan v. Sw. Med. Ctr., No. CIV-03-1434-F, 2005 WL 1238770,

a *7 (W.D. Okla. Apr. 29, 2005), &f'd, 178 Fed. Appx. 837 (10th Cir. 2006); Montavo v. Scott,
No. 94-3242-RDR, 1998 WL 159916, at *6 (D. Kan. March 29, 1998). The record clearly indicates
that plaintiffs have not effected service of process on John Does 1 and 2 within the time required by Rule
4(m).?® Rule 4(m) requires the Court to consider whether good cause for such falure exists, and where

good cause is shown, plantiffs are entitled to amandatory extensonof time. Scott v. Hern, 216 F.3d 897,

% Spedificdly, plaintiffs argue that defendants have produced only a portionof the requested
Dally Activity Logs of deputies on duty during the evenings of September 19 and 22, 2005.

21 Rule 4(m), Fed. R. Civ. P, provides asfollows:

If service of the summons and complaint is not made upon a defendant within 120 days
after thefiling of the complaint, the court, upon motion or on itsowninitiative after notice
to the plaintiff, shal dismissthe action without prejudice as to that defendant or direct that
sarvice be effected within a specified time; provided thet if the plaintiff showsgood cause
for the failure, the court shal extend the time for service for an gppropriate period.

2 Plantiffs filed their amended complaint on August 25, 2006. Firs Amended Complaint
For Declaration Of Rights Under The United States Condtitution And Under Kansas L aw, For Injunctive
Relief And For Damages (Doc. #57). Under Rule4(m), plaintiffswererequired to properly serve process
on dl defendants within 120 days, or by December 26, 2006. As of January 19, 2006, the files and
records of the Court do not disclose that plaintiffs have obtained service on John Does 1 and 2 or sought
additiond timeto do so.
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912 (10th Cir. 2000). Without good cause shown by plaintiffs, the Court may initsdiscretiondismissthe
case without prejudice or extend the time for service. Id.

Faintiffs argue that the Court should excusethar falureto identify or serve process on John Does
1 and 2 because defendants’ incomplete discovery responseshave prevented themfromdoingso. Flantiffs
clam that certain Daily Activity Logs are missng from the documents which defendants produced during
discovery, in response to plantiffs request for logs for the evenings of September 19 and 22, 2005.
Counsdl’ sbare assertionthat some logs are missng isinsufficdent to establishgood cause under Rule 4(m).
To the extent that defendants discovery responses are incomplete, plantiffs proper recourse is fird to
confer with opposing parties, making a good fatheffort to resolve the dispute, and then, faling resolution
through conference of the parties, to file a motion to compd with the Court. See Fed. R. Civ.

P. 37(8)(2)(B); D. Kan. R. 37.2; Payless Shoesource Worldwide, Inc. v. Target Corp., 237 F.R.D. 666,

670 (D. Kan. 2006). Paintiffs must certify compliance with conference requirements, “ setting forth with
particularity the steps taken to resolve the dispute”  1d. at 670-71.

Here, the record contains no evidence that plantiffs attempted to confer withdefendants regarding
any missng Dally Activity Logs. Further, even if the parties conferred in agood faith attempt to resolve
such digpute, plaintiffs have not filed amotion to compel. Accordingly, the Court findsthat plaintiffs have
not shown good cause for ther fallure to serve John Does 1 and 2. Moreover, because plaintiffs have
gpparently made no effort to resolve the purported discovery dispute under Rule 37, the Court declines
grant adiscretionary extensonof time. Plaintiffs damsagaingt John Does 1 and 2 are therefore dismissed

without prejudice for failure to serve process.
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1. Plaintiffs Claims Against The Board

Fantiffs dlege that the Board is liable under 42 U.S.C. § 1983 for Deputy Peterman’ s violaions
of the Fourth and Fourteenth Amendments, and for conduct of John Does 1 and 2, in violation of the First
Amendment. Defendants argue that the Board is entitled to summary judgment because (1) plantiffs have
not established an underlying congtitutiond violaion, and (2) the dleged failure to train and supervise does
not congtitute deliberate indifference.

Fantiffs cdams againgt the Board are equivaent to dams against Leavenworth County itself.

Stevenson v. Whetsel, 52 Fed. Appx. 444, 446 (10th Cir. 2002) (citing Lopez v. LeMaster, 172 F.3d

756, 762 (10th Cir. 1999); seedso Owensv. Rush, 636 F.2d 283, 286 (10th Cir. 1980) (board of county

commissonersactson behdf of county asits agent). To createligbility againg aloca governmenta body
under Section 1983, plaintiffs must show (1) aconditutiond violation and (2) an officid policy or custom

which was the moving force behind the violation. Stevenson, 52 Fed. Appx. a 446 (citing City of

Oklahoma City v. Tuttle, 471 U.S. 808, 820 (1985)). Thechalenged policy or custom need not beforma

or written, Watson v. City of Kansas City, 857 F.2d 690, 695 (10th Cir. 1988), but plaintiffs must

establish “adirect causa link between the [government] action and the deprivationof federd rights” Van

Dedlenv. Johnson, No. 05-4039-SAC, 2006 WL 1764381, at * 14 (D. Kan. June 27, 2006) (diting Bd.

of County Comm'rsv. Brown, 520 U.S. 397, 404 (1997)).

As explained above, plantiffs have not established a genuine issue of materid fact whether Deputy
Peterman violated the Fourth or Fourteenth Amendments. The Board is therefore entitled to summary
judgment onplaintiffs daimsthat itisliableunder Section 1983 for Deputy Peterman’ sactions. See Myers

v. Oklahoma County Bd. of County Comm'rs, 151 F.3d 1313, 1316-17 (10th Cir. 1998) (regardless of
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governmenta policies, loca government entity cannot conceivably be lidble where officers inflict no
congtitutiona harm).

With regard to plaintiffs clam that the Board violated the First Amendment through the conduct
of John Does 1 and 2, the Court mugt determine whether the unidentified deputies violated the First
Amendment. See Myers, 151 F.3d at 1317 (whereresolutionof daim againgt government officid falsto
answer questionwhether officd actudly committed aleged condtitutiond violaion, suit againgt government
entity not inherently incongstent). Even assuming that John Does 1 and 2 deprived Marlene and Patrick
Moore of their First Amendment rights?® however, plaintiffs present no evidence of an officia policy or
customwhichwas the moving force behind the violations. Specificdly, plaintiffshave not identified apolicy
which directed John Does 1 and 2 to harass Marlene and Patrick Moore, or a custom of “continuing,

persistent and widespread” harassment. See Gatesv. Unified Sch. Digt. No. 449, 996 F.2d 1035, 1041

(20th Cir. 1993). Thetwo incidents of harassment by John Does 1 and 2 are discrete, isolated incidents
which do not sustain plaintiffs’ cdlaim against the Board. See Van Dedlen, 2006 WL 1764381, at * 14.
Because plantiffs have not shown a genuine issue of materid fact whether Deputy Peterman
violated Jared Moor€e s Fourth and Fourteenth Amendment rightsor whether JohnDoes 1 and 2 acted in
conformity with officid policy or cusom in violating the First Amendment rights of Marlene and Patrick

Moore, the Board is entitled to summary judgment on plaintiffs clams.

2 To establish a First Amendment violation in this case, plaintiffs must show that (1) they
engaged in conditutiondly protected activity; (2) defendants' actions caused themto suffer aninjury which
would chill a person of ordinary firmness from continuing to engage in that activity; and (3) defendants
adverse action was subgtantidly motivated as a response to thar exercise of conditutiondly protected
conduct. See Worrdl v. Henry, 219 F.3d 1197, 1212 (10th Cir. 2000).
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IV. Plaintiffs ClaimsAgaingt Navinsky, Graeber and Oroke

Fantiffs dlege that under 42 U.S.C. § 1983, Leavenworth County commissioners Navinsky,
Graeber and Oroke areliable in their officid capacities for violations of the First, Fourth and Fourteenth
Amendments caused by County paliciesand customs. Defendants argue that the clamsagaingt Navinsky,
Graeber and Oroke should be dismissed because those clams are redundant of the clams againgt the
Board. Plantiffsrespond that their officia capacity clamsfor progpectiverdief againgt the commissioners
are not actions againgt the government, and are therefore not redundant.

The Supreme Court has recognized that “[t]here is no longer a need to bring officia-capacity
actions againg loca government officds [ because] |ocal government unitscanbe sued directly for damages

and injunctive or declaratory relief.” Kentucky v. Graham, 473 U.S. 159, 167 n.14 (1985). Because

officid-capacity suitsare Imply “another way of pleading an action agang an entity of which an officer is
aagent,” the offidd capacity dams againg L eavenworth County Commissioners Navinsky, Graeber and

Oroke are redly dams agang the Board. Mondl v. Dep't of Soc. Servs. of City of New York,

436 U.S. 658, 691 n.55 (1978). Here, plantiffs have sued the Board directly, and defendants are
therefore correct that the dams against Navinsky, Graeber and Oroke are redundant.  Accordingly, such

dams should be dismissed.3° See Burns v. Bd. of County Comm'rs of the County of Jackson,

197 F. Supp.2d 1278, 1296-97 (D. Kan. 2002) (redundant officia-capacity claims dismissed as matter

of judicid economy); Sims v. Unified Gov't of Wyandotte County/Kansas City, Kan., 120 F. Supp.2d

938, 944 (D. Kan. 2000) (duplicative officia-capacity dams afford no additiond relief and should be

% Plantiffs have not sued Navinsky, Graeber and Oroke in their individua capacities, so no
clamsremain againg those parties.
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dismissed).
V. Plaintiffs Claims Against Sheriff Zoellner

Under 42 U.S.C. § 1983, plaintiffs alege that Sheriff ZodIner islidble in his officid and individua
capacities for falure to train and supervise Deputy Peterman in violation of the Fourth and Fourteenth
Amendments, and for harassment by John Does 1 and 2 inviolationof the First Amendment. With regard
to plantiffs officid capacity dams, defendants argue that Sheriff ZodIner is entitled to sovereign immunity
under the Eleventh Amendment. With regard to plaintiffs individua capacity clams, defendants argue that
plantiffs cannot establish an underlying condtitutiond violation necessary to impose ligbility on Sheriff
ZodIner.

A. Official Capacity Claims

Defendants argue that Sheriff Zodlner is entitled to Eleventh Amendment immunity on plaintiffs
officid capacity clams because he is anofficer of the State of Kansas. The Eleventh Amendment doctrine
of sovereign immunity bars actions for damages againg a State, its agencies and itsoffidds acting inofficid
capacities, see Graham, 473 U.S. at 165-67, including actions arisng under Section 1983, Klein v. Univ.

of Kan. Med. Ctr., 975 F. Supp. 1408, 1415 (D. Kan. 1997). Thelaw is unclear, however, whether

Sheriff Zodlner isan officer of the State. Compare Bd. of County Comm'rs of the County of Lincoln v.

Niglander, 275 Kan. 257, 261, 62 P.3d 247, 251 (2003) (holding that sheriff is state officer whose duties,

powers and obligations derive fromlegidature), with Schroeder v. Kochanowski, 311 F. Supp.2d 1241,

1249 n.23 (D. Kan. 2004) (rgecting argument that sheriff is state officid and that Eleventh Amendment
bars dam againg him), and Stevenson, 52 Fed. Appx. at 446 (officid capacity dams against sheriff

equivaent to action against county).
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The Court need not resolve thisissue, however, because plantiffs officia cgpacity clam should
be dismissad whether Sheriff ZodIner is an officer of the State or an officer of the County. If Sheriff
ZodIner isan officer of the State, he enjoys Eleventh Amendment immunity fromsuit inhis officid capacity.

See Meade v. Grubbs, 841 F.2d 1512, 1529 n.17 (10th Cir. 1988). If heisan officer of Leavenworth

County, the officid capacity clams againgt him are redundant because they are actudly cdlams againgt the
County itsdf, and plaintiffs have separately sued the Board. See Mondl, 436 U.S. at 691 n.55. Sheriff
ZodIner istherefore entitled to summary judgment on plaintiffs officid cgpacity damsagang him.

B. Individual Capacity Claims

Defendants argue that Sheriff Zodlner is entitled to summary judgment on plantiffs individual
capacity dams againg him because plantiffs have not established an underlying condtitutiond violation.
Under Section 1983, government offidds are not vicarioudy lidble for the misconduct of subordinates.

Serna v. Calo. Dep't of Corr., 455 F.3d 1146, 1151 (10th Cir. 2006). A supervisor may be held

individudly ligble for condtitutiond violaions of subordinates, however, where the supervisor fals to adopt
or implement policy or traning of subordinatesto prevent deprivations of condtitutiond rights. Sutton v.

Utah State Sch. for the Deef & Blind, 173 F.3d 1226, 1241 (10th Cir. 1999). To establish a Section

1983 clam againgt a supervisor for the uncongtitutiond acts of his subordinates, plaintiffs must first show
that the subordinates violated the condtitution. Serna, 455 F.3d at 1151. Haintiffs must then show an
“dfirmative link” between the supervisor and the condtitutional violation, i.e. the active participation or

acquiescence of the supervisor in the congtitutiona violation. 1d. (citing Holland v. Harrington, 268 F.3d

1179, 1187 (10th Cir. 2001)).

On this record, defendants correctly argue that plaintiffs have not demonstrated a genuine issue
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of materid fact whether Sheriff ZodIner isliable for the conduct of his subordinates. Plaintiffs have not
established a genuine issue of materia fact whether Deputy Peterman violated the Fourth or Fourteenth
Amendment rights of Jared Moore. In addition, even if John Does 1 and 2 violated the First Amendment
rights of Marlene and Patrick Moore, plantiffs offer no evidence of an afirmative link between Sheriff
ZodIner and those unidentified deputies. See Meev. Ortega, 967 F.2d 423, 430-31 (10th Cir. 1992) (by
itsdf, fact that defendant supervises dleged wrongdoer not sufficient to establish persond participation
under Section 1983). Sheriff ZodlIner is therefore entitled to summary judgment on plaintiffs individud
capacity clams.
VI.  Plaintiffs ClaimsAgainst Former Sheriff Nye

Under 42 U.S.C. § 1983, plaintiffs alege that Sheriff Nyeisindividudly liable for fallure to train
and supervise Deputy Peterman in violation of the Fourth and Fourteenth Amendments.®  Like the
individud capacity dams againg Sheriff Zodlner, plantiffs must establish an underlying congtitutiona
violation by Deputy Peterman before Sheriff Nye may be hed individudly lidble as Deputy Peterman’s
supervisor. See Serna, 455 F.3d at 1151. As noted above, plaintiffs have not established that Deputy
Peterman violated Jared Moore' s rights under the Fourth or Fourteenth Amendments.  Consequently,

plaintiffs may not maintain aclam againgt Sheriff Nye premised on supervisor liahility, and heisentitled to

3 Although plaintiffs alege that defendants collectively deprived Marlene and Patrick Moore
of rights under the First Amendment, the facts make clear that Sheriff Nye cannot be found ligble for any
Firde Amendment dam. Specificaly, the acts of unidentified deputies condituting the dleged Firgt
Amendment violaions occurred in September of 2005, after Sheriff Zod Iner replaced Sheriff Nyeinoffice.
Thus, even assuming that plantiffs could establish a Firs Amendment violaion by John Does 1 and 2,
Sheiff Nye could not have personaly participated in the violaions and plaintiffs cannot establish the
afirmative link between Sheriff Nye and those deputies necessary to create supervisor lighility. See Serna,
455 F.3d at 1151.
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summary judgment on plantiffs individua capacity dams.
VIl. Plaintiffs Partial Motion For Summary Judgment

Faintiffs seek summary judgment on their daimsfor injunctive and declaratory rdlief relaed to
defendants dleged violations of the Fourth and Fourteenth Amendments.

A. Injunctive Relief

Fantiffs seek a preliminary injunction to prevent future injury to other first responders, and argue
that defendants have demonstrated that they are not concerned with the safety risks created by their
conduct, policies and procedures. To obtan a prdiminary injunction, plantiff must establish (1) a
substantial likelihood that it will eventudly prevail onthe merits; (2) irreparable injury unlessthe preiminary
injunction issues, (3) that the threatened injury outweighs whatever damage the proposed preliminary
injunctionmay cause defendants, and (4) that the preiminary injunction, if issued, will not be adverse to the

publicinterest. Tri-State Generation& TransmissonAss n., Inc. v. Shashone River Power, Inc., 805F.2d

351, 355 (10th Cir. 1986).

TheCourt’ srulingsondefendants motionsfor summaryjudgment demonstrate thet plantiffs cannot
establisha subgtantial likelihood of success onthe meritsof their Fourthand FourteenthAmendment daims.
Maintiffs are therefore not entitled to summary judgment on their daim for prdiminary injunctive relief.

B. Declaratory Relief

Fantiffs also seek adeclaration that the conduct of defendants has violated their rights, and the
rightsof Jared Moore, under the United States and Kansas Condtitutions. Such relief isimproper because
it would amount soldy to a determinationthat plantiffs werewronged. See Prier v. Steed, 456 F.3d 1209,

1214 (10th Cir. 2006); see dso Utah Animd RightsCodl. v. SAlt Lake City Corp., 371 F.3d 1248, 1263
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(20th Cir. 2004) (McConndl, J., concurring) (plaintiff may not seek declaratory relief for mord satisfaction
of judicid ruling that plaintiff was right and adversary was wrong). Further, the Court’s rulings on
defendants motions for summary judgment demondrate that plaintiffs are not entitled to such declaration
because as a matter of law, their rights have not been violated. Plaintiffs are not entitled to summary
judgment on their cdlaim for declaratory relief.

VII. Plaintiffs Remaining State Law Claims

Fantiffs alege violaions of the Kansas Constitution, the Kansas Open Records Act, K.SA.
8 45-215 et seq., and the Kansas Tort Claims Act, K.SA. 8 75-6101 et seq. Defendants request that
the Court decline to exercise supplementa jurisdictionover these remaining date law dlams, and dismiss
them under 28 U.S.C. § 1367(c)). Plaintiffs do not respond the defendants’ request.

In its discretion, the Court may exercise supplementa jurisdiction over date law clams if they
aufficently relate to a pending dam over which the Court has origind jurisdiction. See 28 U.S.C.
8 1367(a). The Court need not exercise supplementd jurisdiction, however, and it may decline to do so
if it has dismissed dl dams over whichit hasorigind jurisdiction. 28 U.S.C. 8§ 1367(c). Here, the Court
has dismissed dl of plantiffs federa dams, and has no independent jurisdictiona bass over plantiffs
remaining state law daims® Because plaintiffs raise novel dlaims under the Kansas Condtitution and the
Kansas Open Records Act, and because plantiffs have not opposed defendants request that the Court

dedline to exercise supplementd jurisdiction over the remaining Sate law clams, the Court agrees that it

32 Pantffs have not aleged diversity jurisdiction, and the parties dtipulations, see Pretria
Order (Doc. #76) filed October 19, 2006, at 2-3, makeclear that this actionlacks complete diversity. See
Radil v. SanbornW. Camps, Inc., 384 F.3d 1220, 1225 (10th Cir. 2004) (diversityjurisdiction, 28U.S.C.
8§ 1332, requires complete diversity between dl plaintiffs and dl defendants).
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should not exercise supplementd jurisdiction over those state law dlams. Pantiffs date law dams are
therefore dismissed without prejudice.

IT ISTHEREFORE ORDERED that Defendants Board Of County Commissioners Of The

County Of Leavenworth, Kansas, Navinsky, Graeber, Oroke, ZodIner, And Nye' s Motion For

Summary Judgment (Doc. #69) filed October 13, 2006 be and hereby is SUSTAINED.

IT ISFURTHER ORDERED that Defendant Robert L. Peterman’s Motion For Summary

Judgment (Doc. #71) filed October 13, 2006 be and hereby is SUSTAINED.

IT ISFURTHER ORDERED that Rantiffs Motion For Partid Summary Judgment, For

Dedlaratory Judgment And For Preliminary Injunction (Doc. #74) filed October 13, 2006 be and

hereby isOVERRULED.

IT ISFURTHER ORDERED that plaintiffs Motion To Strike Affidavit Of Robert Peterman

On Training (Doc. #388) filed November 27, 2006 be and hereby is OVERRUL ED as moot.

IT ISFURTHER ORDERED that plantiffs state law clams under the Kansas Condtitution,
the Kansas Open Records Act, K.S.A. § 45-215 et seg., and the Kansas Tort Clams Act, K.SA. §
75-6101 et seq. be and hereby are DISM | SSED without pregjudice.

Dated this 22nd day of January, 2007 at Kansas City, Kansas.

§ Kathryn H. Vrétil

Kathryn H. Vratil
United States Didrict Judge
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