IN THE UNITED STATESDISTRICT COURT
FOR THE DISTRICT OF KANSAS

LORENZO E. RUBIO,
asnext friend for Z.R., aminor,

Plaintiff,
CIVIL ACTION
V.
No. 05-2522-KHV
TURNER UNIFIED SCHOOL DISTRICT
NO. 202, et al.,

Defendants.
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MEMORANDUM AND ORDER

Lorenzo E. Rubio, as next friend and father of Z.R., aminor, filed suit againg the Turner Unified
School Didtrict No. 202, the district superintendent, the Turner Board of Education, its members, and the
principa and severa teachers at Endeavor Alternative School. Plaintiff dlegesthat by prohibiting students
fromspeaking Spanishat Endeavor Alternative School, defendantsviolated Z.R.’ srightsunder 42 U.S.C.
§ 1983 and Title VI of the Civil RightsAct of 1964, 42 U.S.C. § 2000d et seq.’ This matter is before the

Court on Defendants Motion To Dismiss (Doc. #6) filed January 24, 2006; Defendants Motion For

Sanctions (Doc. #20) filed February 17, 2006; and Defendants Motion To Strike Plantiff’s Amended

! In plantiff's firg three complaints (Docs. #1, 3 and 5) filed December 12, 13 and 16,
2005, plantiff aso asserted daims for race and nationd origin discriminationunder the Kansas Act Againgt
Discrimination(Count 111), avil conspiracy under Kansas common law (Count 1V) and violationof Z.R.’s
procedura due process rights under K.S.A. § 72-8902 (Count V). Inresponseto the pending motion to
dismiss, plantiff concedes that his state law claims are premature because he did not give notice of the
dams under K.S.A. § 12-105(b). See Plaintiff’s Memorandum In Opposition To Defendants Motion
To Digmiss (Doc. #27) filed February 28, 2006 at 4-5. Accordingly, the Court sustains defendants
motion to dismissasto CountslI, IV and V.




Complaint (Doc. #32) and Rantiff’s M otion For L eave To Hle Amended Complaint (Doc. #33), bothfiled
March 6, 2006. For reasons set forth below, except as to plaintiff’s Title VI clam againgt the School
Didrict, the Court sustains defendants motion to dismissasto al dams and al defendants. In addition,
the Court sustains defendants motion to strike, sustainsin part plaintiff’s motion to amend and overrules
defendants motion for sanctions.

Standards For Motions To Dismiss Under Rule 12(b)(6)

A Rule 12(b)(6) motion should not be granted unless it appears beyond doubt that plantiff can

prove no set of factsinsupport of hisclam which would entitle him to rdief. Conley v. Gibson, 355 U.S.

41, 45-46 (1957); GFFE Corp. v. Associated Wholesale Grocers, Inc., 130 F.3d 1381, 1384 (10th Cir.

1997). The Court accepts as true al well-pleaded factua alegations in the complaint and draws dl
reasonable inferencesfromthosefactsinfavor of plantiff. See Shaw v. Vadez, 819 F.2d 965, 968 (10th
Cir. 1987). Inreviewing the aufficiency of plaintiff’scomplaint, theissueisnot whether plaintiff will prevail,

but whether heis entitled to offer evidenceto support hisdams. See Scheuer v. Rhodes, 416 U.S. 232,

236 (1974). Although plaintiff need not precisdy state each dement of his dams, he must plead minima
factud dlegations on those materid dements that must be proved. See Hdl v. Bdlmon, 935 F.2d 1106,
1110 (10th Cir. 1991).

Factual Background

Plaintiff’ s amended complaint aleges the following facts?

2 For purposes of defendants motion to dismiss, the rdevant complaint is plaintiff’'s

Amended Complaint (December 16, 2005) (Doc. #5).
Shortly after defendantsfiled their motionto dismiss, plantiff filed another amended complaint. See
(continued...)




Fantiff is the father and next friend for Z.R., a minor who attends high school a Endeavor
Alternative School (“Endeavor”) in the Turner Unified School Didrict No. 202 (the “Didrict”). Bobby
Allenis the district superintendent. Jennifer Watts is the principal and Susan Serzyski is a teacher at
Endeavor.

During the 2005-06 school year, Watts, Serzyski and other teachers at Endeavor repeatedly
prohibited Z.R. and others of Higpanic origin from speaking Spanishon school premises. During theschool
lunch hour, on November 28, 2005, Watts told Z.R. not to speak Spanish. One school period later,
Serzyski ordered Z.R. not to speak Spanish in the hadlway and told him to go to the principd’s office.
Watts then told Z.R. that he was not in Mexico and that he should speak only English on the school
premises. Wattsimmediately suspended Z.R., told him to call his father and ordered him to leave school
immediately to begin his out-of-school suspension. Later that day, Watts gave plaintiff adocument which
stated that Z.R. could not speak Spanish on school premises and that he was suspended for doing so.

The following morning, November 29, 2005, plaintiff went to the superintendent’ s office and left
acopy of Watts written statement that Z.R. was not to speak Spanishonthe school premises. Allenlater

contacted plaintiff and asked if he had retained a copy of Watts written statement.

%(....continued)

Amended Complaint (February 28, 2006) (Doc. #29). Defendants ask the Court to strike that amended
complaint because it was filed without leave of court. See Defendants Motion To Strike Plantiff's
Amended Complaint (Doc. #32) filed March 6, 2006. Pursuant to D. Kan. Rule 6.1(d)(1), plaintiff had
until March 20, 2006 to respond to this motion. Pursuant to D. Kan. Rule 7.4, “[i]f arespondent falsto
file aregponse within the time required by Rule 6.1(d), the motion will be considered and decided as an
uncontested mation, and ordinarily will be granted without further notice.” For thisreason and substantially
the reasons stated in Defendants Motion To Strike Plaintiff’s Amended Complaint (Doc. #32), the Court
sugtains defendants motion.




On December 12, 2005, plaintiff filed suit againgt the Didtrict, Allen, Waits, Serzyski, the Turner
Board of Educetion, the individud members of the Turner Board of Education, and Does 1 through 5,
unknown teachers at Endeavor. Plaintiff alleges that because of race and national origin, defendants
prohibited Z.R. from speaking Spanish a school and suspended him. Faintiff dlegesthat because Z.R.’s
suspensionremansin his school records, defendants violated Title VI of the Civil Rights Act of 1964, 42
U.S.C. §2000d et seq., by depriving Z.R. of potentia educationa and employment opportunities. See

Count | of the Amended Complaint (December 16, 2005) (Doc. #5).2 Under 42 U.S.C. § 1983, plaintiff

dleges that defendants violated Z.R.’sright to equa protection under the Fourteenth Amendment. See

Count 11 of the Amended Complaint (December 16, 2005) (Doc. #5).

Defendants seek to dismiss plaintiff’s clams because (1) the clams againg the superintendent,
board members and teachers acting in tharr officd capacities merdy duplicate the dams agangt the
Digtrict; (2) the Turner Board of Education lacks the capacity to be sued under Kansas law; (3) the
complaint does not state a clam againg the Doe defendants; (4) the Didtrict cannot be ligble under
Section 1983 for the acts by Waits because she lacked find policymaking authority; (5) plaintiff has not
stated an equd protection claim because outsde the educationa setting, English-only policies have been
upheld; (6) Watts and Serzyski are entitled to qudified immunity on plaintiff’s dam under Section 1983;

and (7) Title VI appliesonly to intentiond discrimination and the Didrict cannot be held ligble for the acts

3 Count | assertsthat dl defendantsviolated Title V1, but plaintiff now concedesthat hisdam
isproper only againg the Didtrict. See Raintiff’s Memorandum In Opposition To Defendants MotionTo
Digmiss (Doc. #27) filed February 28, 2006 at 4. Therefore the Court sustains defendants motion to
dismiss Count | asto dl defendants except the Didtrict.

4




of aschool principa under atheory of respondesat superior.*
Analysis
l. Official Capacity Claims
Fantiff has filed suit againg the superintendent and the individua board members only in their

officia cagpacities Plaintiff hasfiled suit againgt Waits, Serzyski and Does 1 through 5 in their offica and

4 Defendants attempt to introduce facts beyond the complaint, including the Digtrict’ sequal
opportunity and nondiscrimination policies, the Endeavor student handbook and the fact that the Didtrict
has no policy which prohibits students from spesking Spanishinschools. Generaly, acourt may not ook
beyond the four corners of the complaint when deciding a Rule 12(b)(6) mation to dismiss. Dean Witter
Reynalds, Inc. v. Howsam, 261 F.3d 956, 961 (10th Cir. 2001), rev’d on other grounds, 534 U.S. 1161
(2002); Lasster v. Topeka Unified Sch. Did. No. 501, 347 F. Supp.2d 1033, 1040 (D. Kan. 2004).
Whenamovant presents matters outs de the pleadings, the Court has discretionto convert aRule 12(b)(6)
motion into one for summary judgment. See Lybrook v. Members of the Farmington Mun. Sch. Bd. of
Educ., 232 F.3d 1334, 1341-42 (10th Cir. 2000). Becausedefendantsfiledthar motionat anearly sage
of the proceedings and the parties have not engaged indiscovery, the Court declines to consider evidence
outsde the pleadings. Accordingly, the Court will treet defendants motion solely as one to dismiss under
Rule 12(b)(6).

Defendantsargue that the Court can take judicid notice of public records in deciding amotionto
dismiss. See Reply In Support Of Defendants Motion To Dismiss (Doc. #42) filed March 23, 2006 at
2 (citing Stahl v. U.S. Dep't Of Agriculture, 327 F.3d 697 (8th Cir. 2003)). Onamoationto dismiss, the
Court may consider (1) indisoutably authentic copies of documents if plantiff referred to them in the
complaint and the documents are central to the clams; and (2) facts which are subject to judicid notice.
See GFF Corp. v. Associated Wholesale Grocers, 130 F.3d 1381, 1384 (10th Cir. 1997) (if document
isreferred to in complaint but not attached to it, and is centra to plantiff’'s daim, defendant may submit
indisputably authentic copy to beconsidered onmoationto dismiss); Fed. R. Evid. 201(b) (judicidly noticed
fact must be one not subject to reasonable dispute in that it is either generdly known within territoria
jurisdiction of trial court or capable of accurate and ready determination by resort to sources whose
accuracy cannot reasonably be questioned). Defendant’s extringc evidence does not fdl into ether
category. Cf. Bdfour v. Medicalodges, Inc., No. 05-2086-KHV, 2006 WL 314521, at *5n.4 (D. Kan.
Feb. 9, 2006) (judicid notice that 2004 was a legp year); Jonesv. Wildgen, 320 F. Supp.2d 1116 (D.
Kan. 2004) (judicid notice of portions of City Code in action chdlenging condtitutiondity of municipa
ordinances); Groganv. O'Neil, 292 F. Supp.2d 1282, 1292 (D. Kan. 2003) (judicid notice of corporate
exculpatory charter provison where defendant presented certified copy on file with secretary of sate;
articles of incorporation attached to defendants motion to dismiss not considered).
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persona capacities. Defendantsarguethat the dlamsagaing theindividudsactinginther officid capacities
should be dismissed because they duplicate the dams againg the Didrict. The Court agrees, because
officd capacity suitsare merdy another way of pleading an action againgt the entity of which an officer is

an agent. Kentucky v. Graham, 473 U.S. 159, 165 (1985). Aslong as the government entity receives

notice and an opportunity to respond, anofficid capacity Uit istreated asasuit agang it. 1d. at 165-66.
In suits in which agovernment entity isa party, the Court has previoudy dismissed officid capacity clams

agang individuds who are sued in their officid capacities. See Sms v. Unified Gov't of Wyandotte

County, 120 F. Supp.2d 938, 945 (D. Kan. 2000) (officid capacity claims dismissed as redundant). The
Court therefore dismisses dl clams againg the individua defendantsin their officid capacities.
. Turner Board Of Education As Separ ate Defendant

TheTurner Board of Education concedesthat it isthe governing body of the Turner USD No. 202,
but argues that as amatter of law, it lacks capacity to sue or be sued under Kansas law. Under Kansas
law, aschool digtrict can sue and be sued inthe name of the unified school didtrict. SeeK.S.A. § 72-8201.
A locd unified school digtrict in Kansas is consdered a municipdity for tax and budget purposes. See
K.S.A. 8§72-8204a. Asthe governing body of the unified school ditrict, the board of education hasfina
decison-making authority for the digtrict. Without specificaly addressing the issue, Kansas courts have

permitted local school boards to sue and be sued as a separate legal entities. See, e.g., Unified Sch. Didt.

No. 501, Shawnee County, Kan. v. Baker, 269 Kan. 239, 6 P.3d 848 (2000) (school digtrict and board

as plantiffs); Bd. of Educ. of Unified Sch. Dist. No. 443, Ford County v. Kan. State Bd. of Educ., 266

Kan. 75, 966 P.2d 68 (1998) (board as plantiff); Lanning By & Through Lanning v. Anderson, 22 Kan.

App.2d 474, 921 P.2d 813 (1996) (board as defendant); Warev. Unified Sch. Dist. No. 492, 902 F.2d




815 (10th Cir. 1990) (school district and board asdefendants). Even o, because the board of education
is merdly the governing body of the school digtrict and is not a separate legd entity, any judgment againgt
the board necessarily is againg the school district. Aswith daimsagaing individuds acting in their officid
capacitiesfor aschool digtrict, adamagang a sub-unit of aschool didtrict isthe equivdent of asuit aganst

the school didrict itsdlf. A suit againg both entitiesis duplicative. See Whayne v. State of Kan., 980 F.

Supp. 387, 391-92 (D. Kan. 1997) (municipa police department is only sub-unit of city government and

isnot subject to suit); Foskey v. Viddia City Sch., 574 S.E.2d 367, 370 (Ga. Ct. App. 2002) (municipal

board of education, unlike school digtrict it manages, not body corporate and lacks capacity to sue or be

sued); see also Willmschenv. Trinity L akesimprovement Ass n, 840 N.E.2d1275, 1280-81 (lll. App. Ct.

2005) (corporate board of directors not distinct and separate legd entity); Flarey v. Youngstown

Osteopathic Hosp., 783 N.E.2d 582, 585 (Ohio Ct. App. 2002) (nonsensical to hold board of directors

lidhle as collective entity). The Court therefore sustains the motion to dismiss of the Turner Board of
Educetion.
[11.  Doe Defendants
Defendants argue that plaintiff’s amended complaint does not state a claim onwhichrelief can be
granted asto Does 1 through 5 in their persona capacities. In the amended complaint, plaintiff aleges:
8. Defendants Does 1 through 5, inclusive, “Does’ or “Defendants’ herein, are
Teachers at Endeavor Alternative School; however, thar true names are unknown to
Hantiff, therefore Plantiff sues such Defendants by fictitious name. Fantiff will amend his
complaint to show the true names of the unknown Defendants when such information has
been reasonably ascertained. Eachissued in hisor her officid capacity.
0. Each Doe Defendant isin some manner responsible, ligble and obligated to [Z.R ]

for the wrongful acts to which reference is made herein and thereby proximately caused,
or contributed to the acts or actstakenaganst [Z.R.] asdleged herein. Asaresult, each




Doe Defendant is in some manner likewise lidble, reponsble and obligated to [Z.R.] for
dl damages and consequences pertaining to the injuries sustained as aleged in the
complant.

Amended Complaint (December 16, 2005) (Doc. #5) 11 8-9. Paintiff hasnot responded to defendants

argument on this ground. Because plantiff has not st forth minimd factud dlegations on the materid
elements that mug be proved as to Does 1 through 5, the Court dismisses the persond capacity dams
agang them. See Hall, 935 F.2d at 1110.
IV.  Equal Protection Claim

Section 1983 prohibitsthose acting under color of state law from depriving others of their federd
rights. Rantiff damsthat by prohibiting students from spesking Spanish at school, defendants violated
Z.R.sright to equa protection under the Fourteenth Amendment.

A. Liability Of The Digtrict

The Didtrict argues that it cannot beliable on plaintiff’s Section 1983 clam becauseit is not lidble
for the actions of an adminigrator acting in his officid capacity unless the adminigtrator has find

policymaking authority. See Defendants Memorandum In Support Of Mation To Dismiss (Doc. #7) at

20-21. The Didrict maintains that because the Board of Educationisthe find policymaker for the Didtrict
and because that authority cannot be delegated under Kansas law, the Didtrict cannot be held liable under
Section 1983 for the actions of a school principal. Seeid.

Under Section 1983, the Didtrict cannot be liable for the acts of its employees and agents on a

theory of vicarious liability or respondest superior. See Mondll v. Dep't of Socid Servs,, 436 U.S. 658,

692 (1978); Sauersv. St Lake County, 1 F.3d 1122, 1129 (10th Cir. 1993). The Didtrict can beligble

under Section 1983 only if an officia customor policy caused aviolaionof plantiff’s conditutiond rights,
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see Mondl, 436 U.S. at 694; Graham, 473 U.S. a 165-66, or an individua with fina policymaking

authority madethe decisonwhichviolated his congtitutiona rights, see Pembaur v. City of Cincinneti, 475

U.S. 469, 481-84 (1986) (sngle decison by officid responsible for establishing find policy may giverise
to municipd liahility); Jantz v. Mudi, 976 F.2d 623, 630 (10th Cir. 1992) (same), cert. denied, 508 U.S.
952 (1993).°

In the complaint, plantiff only dlegesthat the Didtrict isvicarioudy liable for the acts of Watts and

Serzyski under the doctrine of respondeat superior. See Amended Complaint (December 16, 2005) (Doc.

#5) 11 15, 32. Asexplained above, suchatheory isnot permitted under Section1983. See Monél, 436
U.S. a 692; Sauers, 1 F.3d at 1129. In plaintiff’s opposition brief, however, he contends that final

“ decisionmaking authority” extendsto Wattsas principa.® See Plaintiff’ sMemorandum InOpposition To

Defendants Moation To Dismiss (Doc. #27) at 20-21. As explained above, the relevant question iswho

had “policymaking” authority, not “decison making” authority. See Murrdl v. Sch. Dist. No. 1, Denver,

Calo., 186 F.3d 1238, 1250 (10th Cir. 1999) (to impose lidility under Section 1983, complant must

° In the rdevant complaint (Doc. #5), plantiff does not dlege any falure to train by the
Didrict. Evenif he did so, amunicipdity can be ligble only when its failure to train reflects a“ deliberate
or conscious choice” to ignore serious risksto aperson’ shedthand safety. City of Canton v. Harris, 489
U.S. 378, 388-89 (1989); see Myersv. Okla County Bd. of County Commr’s, 151 F.3d 1313, 1318
(10th Cir. 1998). The proposed amended complaint doesnot dlege (1) that the District made addiberate
or conscious choice not to train or supervise its employees or (2) that the Didtrict ignored serious risksto
hedthand safety. Therefore the proposed amended complaint does not state a cause of action for failure
totran.

6 Fantiff has not dleged a Didtrict customwhich prohibits Spanishon school property. The
Supreme Court has defined municipal customs that may give rise to Section 1983 liability as those
discriminatory practices by city offidas whichareso “ perastent and widespread” that they essentidly have
the force of law. Mondl, 436 U.S. at 690-91 (quoting Adickesv. S .H. Kress & Co., 398 U.S. 144,
167-68 (1970)).




indicate that principa or teachers possessed “find policymaking authority” as to decison specific to
particular Stuation); see dso Pembaur, 475 U.S. a 482-83 (fact that paticular offical — even a
policymaking officid — has discretion in exercise of particular functions does not without more give rise to
municipd ligbility based on exercise of that discretion; officid must be responsible for establishing find

government policy respecting suchactivity beforemunicipdity can be lidble); Riverav. Houston Indep. Sch.

Digt., 349F.3d 244, 247-48 (5th Cir. 2003) (school board did not have authority to del egatepolicymaking
authority for safety and security to principd; recognizing distinction between * decis on-making authority”
and “ policymaking authority” required to sustain ligbility under Section 1983).

The complaint dleges that Watts made the decison to suspend Z.R., but plaintiff does not dlege
that Watts had “find authority” under ate law to establish policy with respect to the chdlenged action.

Jantz, 976 F.2d at 630 (citations omitted); see City of St. Louisv. Praprotnik, 485 U.S. 112, 130 (1988)

(going dong withdiscretionary decisions of subordinatesnot del egation of policymaking authority); Horwitz

v. Bd. of Educ. of Avoca Sch. Digt. No. 37, 260 F.3d 602, 619-20 (4th Cir. 2000) (bare allegations of

complant insufficdent to conclude that superintendent, principa or president of school board was find

policymaker); Riddick v. Sch. Bd. of City of Portsmouth, 238 F.3d 518, 523-24 (superintendent and

schoal officids not find policymakers because their decisons subject to review by school board); Denno

v. Sch. Bd. of Valusa County, 218 F.3d 1267, 1277 (11th Cir. 2000) (process dlowing parentsto appeal

principd’s decision to assstant superintendent and ultimatdy school board sufficient to strip principd of
find policymaking authority); Jantz, 976 F.2d at 631 (delegationof authority must be absolute to give rise

to “find authority”); Brandt v. Bd. of Educ. of City of Chicago, 420 F. Supp.2d 921, 937 (N.D. Ill. 2006)

(eventhough principa had discretionto make decisons pursuant to district policiesand regulations, school
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board rules did not confer authority for principas to make district-wide policies); of. Ware, 902 F.2d at
818 (schoal board has find hiring authority under Kansas law and cannot delegate such authority to
subordinates).

Rdying on Smithv. Barber, No. 01-2179-CM, 2002 U.S. Dist. LEX1S5159, at * 34-35 (D. Kan.
Mar. 22, 2002), plaintiff argues that a school didrict is lidble for the unconditutiond conduct of its

employees. Plaintiff sMemorandum In Opposition To Defendants MotionTo Dismiss (Doc. #27) at 22.

Paintiff ignores the fact that in Barber, the complant adequately dleged that the principd and
superintendent were “policy setting officid[s]” for the school district and that they violated plaintiffs rights
in “setting didrict policy.” Barber, 2002 U.S. Digt. LEXIS5159, at *13. Here, plaintiff’scomplaint does
not contain such dlegations.

Fantiff also maintains that the Tenth Circuit hashdd that a principd’ sactions bind aschool digtrict.

See Hantiff’s Memorandum In Opposition To Defendants Motion To Dismiss (Doc. #27) at 22 (citing

Bryant v. Indep. Sch. Digt. No. [-38, 334 F.3d 928 (10th Cir. 2003)). Bryant addressed aTitle VI dam,

not a dam under Section 1983. Nothing in Bryant suggests that a school principd is conclusvely
congdered afina policymaker for purposes of school digtrict liability under Section 1983.

Fndly, plantiff argues that Gebser v. Lago Vidta Indep. Sch. Didl., 524 U.S. 274 (1998),

“ocondusvdy establishes Flantiff’ s right to hold the schooal digrict lidble for the conduct of its principd a

Endeavor Alternative School.” Plantiff’ sMemorandum | n Opposition To Defendants Motion To Digmiss

(Doc. #27) at 21. Gebser addressed a school digtrict’s lidility under Title 1X, however, not under
Section 1983

Because plantiff has not aleged that as principd, Watts has find policymaking authority, the Court
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dismisses plaintiff’s claim againgt the District under Section 1983.’

B. Liability Of Watts And Serzyski In Personal Capacities

To dtate a Section 1983 dam for violation of the Equal Protection Clause of the Fourteenth
Amendment, plaintiff must show that defendant acted with the intent to discriminate against Z.R. because

of his membership in aprotected class. Leev. City of Los Angeles, 250 F.3d 668, 686 (9th Cir. 2001)

(citation omitted). The Equa Protection Clause is triggered when the government trests someone

differently than another who is amilarly stuated. Buckley Constr., Inc. v. Shawnee Civic & Culturd Dev.

Auth., 933 F.2d 853, 859 (10thCir. 1991) (ating City of Cleburne v. Cleburne Living Ctr., 473 U.S. 432,

439 (1985)); see Grace United Methodist Church v. City of Cheyenne, 451 F.3d 643, 659 (10th Cir.

2006) (equd protection is direction that al persons smilarly situated be trested dike).
Defendants argue that plaintiff has not stated an equd protection clam because courts have

consigtently upheld English-only policies outsidethe educational setting.? See Defendants Memorandum

! A principd hasfind decisionmaking authority asto many mattersinaschool, but generdly
lacks find policymaking authority sufficient to hold the didtrict ligble under Section 1983. As explained
above, even if the school board deegates policymaking authority to the principa on certain matters, the
principa lacksfinal policymaking authority if hisor her decision is subject to review by the superintendent
or school board. See Riddick, 238 F.3d at 523-24; Denno, 218 F.3d at 1277.

Here, plantiff does not alege that the Didtrict delegated fina policymaking authority to Watts as
to ether the “No Spanish” policy or the suspensionof Z.R. Indeed, plaintiff does not contest defendants
assertionthat less than one day after Watts suspended Z.R., the superintendent rescinded the suspension.

In his proposed amended complaint, plaintiff aleges that Watts had authority to end the “No
Spanish” policy at Endeavor. See Amended Complaint (February 28, 2006) (Doc. #27-2) 145. Hantiff,
however, does not alege that Waits decision on the issue wasfind.

8 Defendant a so arguesthat plaintiff hasnot dleged that defendantstreated any non-Hispanic
sudent differently. See Defendants Memorandum In Support Of Mation To Dismiss (Doc. #7) filed
January 24, 2006 at 17. The Court disagrees. Plaintiff hasalleged that defendants*sngle[d] out students
of Higpanic origin and target[ed] suchstudentsfor attributes based uponrace or nationd origin, specificaly

(continued...)
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In Support Of Mation To Digmiss (Doc. #7) filed January 24, 2006 at 17-20. English-only policies,
however, are not inherently non-discriminatory as a matter of law. The Equa Employment Opportunity
Commission (*EEOC”) has noted that (1) English-only workplace rules which have no exceptions (such
as a lunch or on bresks) are a “burdensome term and condition of employment” which constitute a
Title VII vidaion; and (2) Englidronly workplace rules that apply only at certain times do not violate
Title VII if the employer can justify the rule by showing business necessity. EEOC, Speak-English-Only
rules, 29 C.F.R. § 1606.7. English-only workplace policies may “creste an amosphere of inferiority,

isolation, and intimidation” that creates adiscriminatory environment. Maldonado v. City of Altus, 433

F.3d 1294, 1305 (10th Cir. 2006) (quoting 29 C.F.R. 8§ 1606.7). Such policies may adversdy impact
employeeswithlimited or no English skills, and therisk of discipline for violating English-only policiesfdls
disproportionately on bilingud employees and those withlimited Englishskills. 1d. Likewise, inaTitle VI
hodtile work environment case, the Tenth Circuit noted that “the diparate impact of [an] Englidonly rule
(creetion of ahodtile work environment) isin itsdf evidence of intent.” 1d. at 1308.

Here, plaintiff dlegesthat withno exceptions, defendantsprohibited students fromspeaking Spanish

onschool grounds. See Amended Complaint (December 16, 2005) (Doc. #5) 1 13. Becausetherisk of

discipline for violaing such rules fdls digproportionately on those studentswho speak Spanish and limited

English, plantiff has sufficently aleged aviolaionof Z.R.’s rights under the equa protection clause. See

§(...continued)
to indude the denid of the right of Hispanic sudentsto interact in their native language on their own time
in the hallways, the school cafeteria, or while on school grounds.” Amended Complaint (December 16,
2005) (Doc. #5) 1 30. By dleging that defendants singled out students of Hispanic origin, plaintiff has
aufficiently aleged differentid trestmen.
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Maldonado, 433 F.3d at 1305.

Waitts and Serzyski assert that they are entitled to qudified immunity on plaintiff’'s dam under
Section 1983. Quadified immunity safeguards government officids who perform discretionary functions
unlessthar actionsviolate dearly establi shed statutory or congtitutiond rights of whicha reasonable person

would have known.” Baptiste v. J.C. Penney Co., 147 F.3d 1252, 1255 (10th Cir. 1998) (quoting

Harlow V. Fitzgerdd, 457 U.S. 800, 818 (1982)). The purpose of qudified immunity isto avoid excessve

disruption of governmentd functions and to dispose of frivolous clams in the early stages of litigation.
Saucier v. Katz, 533 U.S. 194, 201 (2001). It protects al but the plainly incompetent or those who

knowingly violate the law. Holland ex rel. Overdorff v. Harrington, 268 F.3d 1179, 1185 (10th Cir.

2001), cert. denied, 535 U.S. 1056 (2002) (internd quotations and citations omitted). It is an immunity

fromauit rather thanamere defenseto lidility. Saucier, 533 U.S. at 200-01 (quoting Mitchdl v. Forsyth,

472 U.S. 511, 526 (1985)). Consequently, courts should resolve the purely legal question raised by a
qudified immunity defense a the earliest possble sagein litigation. Segert v. Gilley, 500 U.S. 226, 232

(1991); Albright v. Rodriguez, 51 F.3d 1531, 1534 (10th Cir. 1995).

In the context of Rule 12(b)(6), the Court’ s review of the qudified immunity defenseis limited to

the pleadings. See Dill v. City of Edmond, 155 F.3d 1193, 1203 (10th Cir. 1998). In reviewing the

pleadings, the Court construes in plaintiff’s favor the dlegations of the complaint and any reasonable
inferences to be drawn therefrom. Seeid. To survive amotion to dismiss, plaintiff must first dlege facts
whichshow that defendants violated a condtitutiona right. Siegert, 500 U.S. at 231. Asexplained above,
plantiff has done so withrespect to hisdamthat Wattsand Serzyski violated Z.R.’ s rights under the equal

protection clause.
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Haintiff must next show that the violated right was* dearly established” at the time of the conduct.
Id. at 232. For alaw to be dearly established, “there mugt be a Supreme Court or other Tenth Circuit
decision on point, or the clearly established weight of authority fromother circuits must have found the law

to be as the plantiff maintains” Moore v. Guthrie, 438 F.3d 1036, 1042 (10th Cir. 2006) (citations

omitted). It isnot required that “the very action in question has previoudy been held unlawful,” but in the

light of pre-existing law the unlawfulness must be apparent. Anderson v. Creighton, 483 U.S. 635, 639

(1987). In Madonado, the Tenth Circuit and the digtrict court stated that the particularized right asserted
by plantiffswastheright to spesk aforeign language in the workplace. Madonado, 433 F.3d at 1315.
Here, the particularized right asserted by plaintiff is the right to speak aforeign language at a public schoal.

Fantiff has not cited any case (Supreme Court, Tenth Circuit or otherwise) which establishesa
right to spesk aforeign language a a public school. The Court isnot avare of any such case. Inaddition,
many courts have suggested that at least inthe employment context, English-only rulesare permissible. See
id. at 1315-16 (employer entitled to qudified immunity where no Supreme Court or Tenth Circuit case
established right to speak foreign language in workplace and published authority from other circuits
suggested English-only rules not discriminatory as applied to bilingual speakers).® Because plaintiff hasnot
shown that the right to speak aforeignlanguage at a public school was clearly established at the time of the
dleged conduct by Watts and Serzyski, those defendants are entitled to qudified immunity on the

Section 1983 cdlams againg them in their individua capecities.

o Evenif Ma donando were in the educationa context, plaintiff cannot rely on that decison
because it was not decided until January 11, 2006, some six weeks after the challenged conduct in this
case.
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V. TitleVI Claim Against The District

Title VI isagenerd prohibition againgt discrimination by federally funded programs® Seeid. at
1302. The Didtrict arguesthat plaintiff does not sate aclaim under Title VI because (1) Title VI gpplies
only to intentiona discrimination; and (2) the Digtrict cannot be liable for the acts of aschool principa under

atheory of respondesat superior. See Defendants Memorandum In Support Of Motion To Dismiss (Doc.

#7) at 24-25. Asto defendants first argument, plaintiff alegesthat by enacting an English-only practice
a Endeavor, defendants (including Waitts) acted intentionally and/or with reckless indifferenceto Z.R.’s
rightsunder Title VI. Seeid. 1 13e, 26. Raintiff has sufficiently aleged intentiond discrimination.
Asto defendants second argument, the Court findsthat a school district canbe liable for the acts
of a school principal where the principd isan “appropriate person” under Title VI. Title VI defines an
“appropriate person” as an officid of the entity with authority to take corrective action to end the
discrimination. See42 U.S.C. 8 2000d-1. InGebser, the Supreme Court examined anidenticd provison
under Title I1X. Gebser held that the school district could not be ligble for the sexua harassment of an
individud teacher because the didrict (induding the school principa) did not know of the teacher’s

misconduct. 1d. at 291. Gebser implied, however, that if the principa knew of the teacher’s misconduct,

10 Section 601 of Title VI providesthat “[n]o personin the United States shdl, onthe ground
of race, color, or naiond origin, be excluded from participation in, be denied the benefits of, or be
subjected to discriminationunder any programor activity recelving Federal finanda assistance.” 42 U.S.C.
§2000d. Private individuas may sue to enforce Section 601 of Title VI and obtain both injunctive relief
and damages. Alexander v. Sandoval, 532 U.S. 275, 279 (2001). Title VI further states that no action
shdl be taken until the department or agency concerned has advised the “ appropriate person” of the falure
to comply withthe requirement and hasdetermined that compliance cannot be secured by voluntary means.
42 U.S.C. 8§ 2000d-1. Under an identicd provison in Title 1X, the Supreme Court has held that unless
an* gppropriate person” has actua knowledge of the adleged discriminationand falls to adequately respond
to such discrimination, adamage remedy will not lie. See Gebser, 524 U.S. at 290.
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the didrict could beliable. Seeid. (informationinsufficient todert principa to possibility of teacher’ s sexud
relationship withstudent). Here, plaintiff dlegesthat Waits, asprincipa, knew of the teacher’ s misconduct
and participated in it. Because Waits had the authority to take corrective action to end the aleged
discrimination, she qudlifies as an “appropriate person” for purposes of ligbility on the Digrict under
Title V1. The Court therefore overrules defendants motion to dismiss plaintiff’ sclam under Title VI asto
the Didtrict.
VI.  Motion To Amend

After defendants filed their motions to dismiss and strike plaintiff’s amended complaint, plantiff

filed a motion to amend the complaint. See Pantiff’s Motion For Leave To Hle Amended Complaint

(Doc. #33) filedMarch 6, 2006. Plantiff seeksto dightly modify his equa protectionand Title VI cdlams,
todrop hisstatelaw clams, to add claims under Section 1983 for violation of Z.R.’srights to free speech
and due process, and to add aretdiation clam under Title VI. Defendants respond that leave to amend
would be futile because the clams are subject to dismissd for the reasons stated inthair motionto dismiss,
Defendants aso have sat forth why the three additiond cdlamsin plaintiff’s proposed amended complaint
are subject to dismissd. Plantiff has not filed areply which addresses defendants arguments.

Leave to amend is a matter committed to the sound discretionof the district court. See Firgt City

Bank. N.A. v. Air Capitol Airaraft Sdles, Inc., 820 F.2d 1127 (10th Cir. 1987). Rule 15(a), Fed. R. Civ.

P., provides that “a party may amend his pleading only by leave of court or by written consent of the
adverse party; and leave shdl be fredy given when justice so requires” Absent flagrant abuse, bad faith,
futility of amendment, or truly inordinate and unexplained ddlay, pregjudice to the opposing party isthe key

factor indecidingamotionto amend. See Langev. Cigna Individua Fin. Servs. Co., 759 F. Supp. 764,
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769 (D. Kan. 1991). A proposed amendment is futile if the amended complaint would be subject to

dismisd. Jefferson County Sch. Dist. No. R-1 v. Moody’s Investor’s Servs,, 175 F.3d 848, 859 (10th

Cir. 1999).

Asto plaintiff’s proposed claims under Section 1983 for violation of Z.R.’srights to free speech
and due process, defendants correctly note that these dams are subject to dismissa for the same reasons
as plantiff’s equa protection dam under Section 1983. As noted, Watts and Serzyski are entitled to
qudified immunity and plaintiff does not alege that Waitts had such find policymaking authority that the
Didtrict might be ligble for her conduct under Section 1983..

Asto plantiff’s proposed retdiation claim under Title VI (because he filed this lawsuit, defendants
more closdy scrutinized his school work, and disciplined and threatened him), such a clam appearsto be
vidbleagaing the Didrict. Plantiff allegesthat Waits, as principa, had notice of the aleged misconduct and
actudly participated init. The Court therefore sustains plaintiff’s motion to amend his clam againg the
Didtrict under Title VI.1*

The Court sustainsin part plaintiff’s motion to amend. On or before October 12, 2006, plantiff
may file an amended complaint in compliance with this order.

VIl.  Motion For Sanctions

Defendants ask the Court to impose sanctionsunder Rue11, Fed. R. Civ. P., because plantiff had

1 Plaintiff has not explained how he can maintain aretaiationdamunder Title VI againgt the
individua defendants inther persona capacities. Claims under Title VI are only proper againg the entity
whichreceivesfederd financid assstance, not individual employees of that entity. See Waldenv. Moffett,
No. CV-F-04-6680, 2006 WL 947738, at *9 (E.D. Cd. Apr. 12, 2006); Sms, 120 F. Supp.2d at 954;
Jackson v. Katy Indep. Sch. Digt., 951 F. Supp. 1293, 1298 (S.D. Tex. 1996).

18




no good faith basis to assert the damsin this action. More specificaly, defendants assert that plaintiff
should have dismissed hisdams after they provided case law whichdemonstratesthat they werenot lisble
on any of thedams. Rule 11 provides that by sgning the complaint, plaintiff’s counsd certifiesthat “it is
not being presented for any improper purpose, suchasto harass or to cause unnecessary delay or needless
increaseinthe cost of litigation” and “the claims, defenses, and other legd contentions therein are warranted
by existing law or by anonfrivolous argument for the extension, modification, or reversal or exigting law or
the establishment of new law.” Fed. R. Civ. P. 11(b).

If the Court findsa Rule 11 violation, it must impose some formof sanction. See Eisenbergv. Univ.

of N.M., 936 F.2d 1131, 1136 (10th Cir. 1991). The Court has wide discretion, however, in sdecting
an gppropriate sanction. 1d. Rule 11 sanctions serve severd purposes, including (1) deterring future
litigation abuse; (2) punishing present litigation abuse; (3) compensating victims of litigation abuse; and

(4) greamlining court dockets and facilitating case management. 1d. The appropriate sanctionshould be

the least severe sanction adequate to deter and punishplaintiff. 1d. at 684 (quoting White v. Gen. Motors
Corp., 908 F.2d 675, 684 (10th Cir. 1990), cert. denied, 498 U.S. 1069 (1991)).

AstotheTitle VI clam againg the Didtrict, the Court has overruled defendants motionto dismiss
and sanctions are not appropriate. Asto the Section 1983 claim againgt Watts and Serzyski, sanctionsare
not appropriate because plaintiff hasstated an equal protection claim even though defendants are entitled
to qudified immunity on that clam. The question whether the rlevant law was clearly established is
auffidently close that sanctions are not warranted. As to some of the remaining cdams, the issue of
sanctions presentsaclosecdl. Plantiff’scounsd could have done a better job of teasing out thelegitimate

clams and identifying the appropriate defendants. At the same time, the Court cannot say that the clams
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were brought for animproper purpose or that counsdl did not have a good faith belief that the damswere
warranted by a nonfrivolous argument for the extenson, modification, or reversal or exiging law or the

establishment of new law. Accordingly, the Court overrules defendants motion for sanctions.

ITISTHEREFOREORDERED that Defendants MotionTo Dismiss(Doc. #6) be and hereby
is SUSTAINED in part. Count | isdismissed as to dl defendants except the Turner Unified School
Didrict No. 202. CountslI through IV are dismissed asto dl defendants. Plaintiff’s soleremaining clam
isagaing the Turner Unified School Didtrict No. 202 under Title VI.

IT IS FURTHER ORDERED that Defendants Motion For Sanctions (Doc. #20) filed

February 17, 2006 be and hereby isOVERRULED.

IT IS FURTHER ORDERED tha Defendants Motion To Strike Fantiff’'s Amended

Complaint (Doc. #32) filed March 6, 2006 be and hereby is SUSTAINED.

IT ISFURTHER ORDERED that Rantiff’s Motion For Leave To File Amended Complaint

(Doc. #33) filed March 6, 2006 be and hereby is SUSTAINED in part. On or before October 12,
2006, plaintiff may file an amended complaint which aleges clams of discrimination and retdiation by the
Turner Unified School Digtrict No. 202 in violation of TitleVI. Plantiff’s motion is otherwise overruled.
Dated this 28th day of September, 2006 at Kansas City, Kansas.
g Kathryn H. Vrétil

KATHRYN H. VRATIL
United States Didtrict Court
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