IN THE UNITED STATESDISTRICT COURT
FOR THE DISTRICT OF KANSAS

TEAMSTERSLOCAL UNION NO. 541,

Plaintiff,
CIVIL ACTION
V.
No. 05-2507-KHV
APAC-KANSAS, INC,,

Defendant.
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MEMORANDUM AND ORDER

TeamgtersLoca Union No. 541 (“the Union™) brings suit againgt APAC-Kansas, Inc. (“*APAC”)
under Section 301 of the Labor Management Rdaions Act, 1947 as amended, 29 U.S.C. § 185, to
enforce an arbitration provision contained in the parties collective bargaining agreement. This matter is

before the Court on Defendant APAC-Kansas, Inc.’sMotion To Dismiss Flaintiff TeamgtersL oca Union

No. 541's Complaint To Compel Arbitration(Doc. #3) filed January 4, 2006 and Plaintiff’s Motion For

Sanctions Pursuant To Rue 11 Of The Federal Rules Of Civil Procedure (Doc. #7) filed February 6, 2006.
For reasons stated below, the Court overrules both motions.
l. Motion To Dismiss

A. Legal Standards

A Rule 12(b)(6) motionshould not be granted unless“it appears beyond doubt that the plaintiff can

prove no set of factsin support of his daim which would entitle him to relief.” GFF Corp. v. Associated

Wholesale Grocers, Inc., 130 F.3d 1381, 1384 (10th Cir. 1997) (quoting Conley v. Gibson, 355 U.S.

41, 45-46 (1957)). The Court accepts dl well-pleaded factud dlegations in the complaint as true and




draws dl reasonable inferences from those facts infavor of plantiff. See Shaw v. Vadez, 819 F.2d 965,
968 (10th Cir. 1987). In reviewing the sufficiency of plantiff’ scomplaint, the issue is not whether plaintiff

will prevail, but whether plaintiff isentitled to offer evidence to support its dlams. See Ruizv. McDonndl,

299 F.3d 1173, 1181 (10th Cir. 2002). Although plaintiff need not precisdy Sate each dement of its
cdams, it must plead minimd factua dlegations on those materid dementsthat must be proved. See Hdl
v. Bdlmon 935 F.2d 1106, 1110 (10th Cir. 1991). Defendant bears the burden to show that plantiff

cannot prove any set of factswhich would entitle it to relief. See Litton v. Maverick Paper Co., 354 F.

Supp.2d 1209, 1218 (D. Kan. 2005).

B. Facts

Plaintiff dlegesthe following facts

The Unionand APAC, acongtructioncompany located in Overland Park, Kansas, are sgnatories
to acollective bargaining agreement (“CBA”) whichgovernstheterms and conditions of certain driversand
mechanicswho work for APAC. Complaint (Doc. #1) filed December 2, 2004 116-7. Article XI of the
CBA provides the following with respect to grievances.

* * * |f the dispute cannot be adjusted by thoseinvolved in same, it shdl be taken up with
members of the Employer having the contract onthe jobs, and the Business Representative
of the Union, but the work must proceed.

If the digpute Hill existsthe Employer or the Business Representative of the Union shdll
notify the Manager of the Heavy Constructors Association of the Greater Kansas City
Area and a meding shal be aranged by sad Manager between the Business
Representative of the Unionand the Employer and a committee of not morethanthree (3)
fromthe Labor Committee of The Heavy Constructors Association of the Greater Kansas
City Area. At this meeting both the Union and the Employer shal be entitled to present
dl of the facts with reference to such controversy and after hearing such facts the Labor
Committeeshdl makearecommendationwithreferenceto settlement of such controversy.
Inthe event the Union concurs in such recommendation the controversy shdl be settled in




accordance therewith. 1n the event the Labor Committee and Union do not agree on the

recommendationfor the settlement of said controversy, it shal be submitted to arbitration

and the arbiter selected in accordance with the next succeeding paragraph hereof.

* * * Any decison on agrievance not appeaed in writing from one step of the grievance

procedure to the next, within seven (7) days after a decision is announced, shall be

congdered as having been findly settled to the mutud satisfactionof dl parties concerned

and not subject to further appedl.

Exhibit A to Complaint (Doc. #1).

On June 14, 2005, APAC terminated the employment of Gary Starcher, a union member.
Complaint (Doc. #1) 8. Starcher theregfter filed agrievance, claming that his discharge was not for just
cause and violated the CBA. 1d. 18-9. The Union and APAC could not resolve the grievance, so the
Union arranged for a hearing before the Labor Committee (“the Committee”) of the Heavy Condtructors
Associationof the Greater Kansas City Area (“the Association”). 1d. 110. Thereafter, on June 30, 2005,
the Unionsent APAC aletter whichasked it to identify supervisors and other employeeswho had alegedly
complained about Starcher’swork performance. Id. 111. Inthat regard, the Union wanted to present
facts regarding the dleged reason for termination to the Committee. 1d. APAC did not respond to the
Union'sletter. 1d. 111, 13.

On September 14, 2005, the Committee held a hearing to address Starcher’ sgrievance. Id. 12.
On September 16, 2005, the Association informed the Union that the Committee had decided to deny
Starcher’sgrievance. 1d. 1 14. After recelving the Committee decision, Union president Jed Copetold
David Blues and Jm Mangus, management representatives of APAC, that the Union believed that the

hearing had not been afair hearing, asthe CBA required. 1d. §15. Copeasked APAC togivetheUnion

time to address and attempt to resolve the issue. 1d. Blues agreed that APAC would waive the CBA time




limits regarding ademand for arbitration, so the Union could resolve its dam that the hearing had been
unfar. |d. Cope thereafter discussed the Union position with Ed DeSoignie, Executive Director of the
Association, and cdlaimedthat the hearinghad been unfar because APA C had not responded to the Union's
request for informationregarding Starcher’ sdischarge. 1d. §16. DeSoignieresponded that hewould refer
the matter to the Association attorney. 1d.

On October 11, 2005, Blues told Copethat APAC would not provide the requested information
because it was confidential. Id. 117. On October 12, 2005, the Union sent APAC a letter which
demanded that it arbitrate the grievance chdlenging Starcher’ sdischarge. Id. 18. APAC, however, has
refused to arbitrate the matter. 1d. ¥ 19.

C. Analysis

APAC assarts that the Union has failed to state a claim because it does not dlege that it complied
with the CBA time requirements regarding arbitration. Specificdly, APAC asserts that the Union’s own
alegations demondrate that it did not comply with Article X1 of the CBA, which dlows only seven days
to apped in writing from one step of the grievance procedure to the next. Exhibit A to Complaint (Doc.
#1). The Union does not alege that it appealed within seven days, so APAC contendsthat it failsto Sate
aclam upon which rdief may be granted.

The Union daims that APAC ordly agreed to waive the seven-day time limit so that the Union
could resolve itsdamthat the Committee hearing was unfair. In ruling on defendant’ s motion to dismiss,
the Court must accept this alegation astrue. Defendant has not shown as a matter of law that the parties
could not modify the CBA by oral agreement. See Litton, 354 F. Supp.2d at 1218 (defendant bears

burden to show that plaintiff cannot prove any set of facts which would entitle it to relief); see dso Lewis
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v. TuscanDairyFarms, Inc., 25F.3d 1138, 1144-45 (2d Cir. 1994) (remand to determine whether parties

ordly amended CBA). Accordingly, defendant has not shown that plantiff hasfaledto stateadamupon
which relief can be granted.
Plantiff assertsthat defendant raises an issue of procedurd arbitrability, which is a matter for the

mediator — not the Court —to decide. See Plaintiff’s Suggestions In Oppodition To Defendant’ s Motion

To DigmissHantiff’s Complaint To Compel Arbitration(Doc. #5) filed January 10, 2006 at 3-8. Plantiff's

position appears to be well taken. See John Wiley & Sonsv. Livingson, 376 U.S. 543, 556-59 (1964)

(arbitrator to decide whether unionfollowed CBA grievance procedure); Denhardt v. Trallways, Inc., 767
F.2d 687, 689-90 (10th Cir. 1985) (arbitrator to decide whether grievance procedure followed or

waived); Int’l Ass n of Fire Fighters, Local No. 3683, AFL-CIO v. S. Johnson County Volunteer Fire &

Rescue, Inc., 5F. Supp.2d 1230, 1234-35 (D. Kan. 1998) (arbitrator to decide whether unioncomplied

with CBA time and filing requirements). A mationto compel arbitration, however, is not currently before
the Court, but inany event, defendant has not shown that plaintiff has falled to state aclam on which relief
may be granted. Defendant’s motion to dismissis therefore overruled.
. Motion For Sanctions

Pantiff asksthe Court to impose sanctions under Rule 11, Fed. R. Civ. P., arguing that defendant’ s
motion to dismissis frivolous under binding precedent.

Rule 11 satsforth certain procedural requirementsfor parties seeking sanctions. See Fed. R. Civ.

P. 11(c)(1)(A); see dso Aerotech, Inc. v. Estes, 110 F.3d 1523, 1528-29 (10th Cir. 1997). Themoving

party must submit the motion for sanctions separately from other mations or requests and specifically

describe the conduct that alegedly violates Rule 11(b). See Fed. R. Civ. P. 11(c)(1)(A). The moving




party must serve the motion on the opposing party. Seeid. If, after 21 days, the offending party doesnot
withdraw the chalenged conduct, the moving party may file its motion for sanctions with the court. See
id. The plain language of the rule indicates that this notice and opportunity prior to filing is mandetory.
Aerotech, 110 F.3d at 1529 (citing Elliott v. Tilton 64 F.3d 213, 216 (5th Cir. 1995)). These provisions
are intended to provide a “sife harbor” agangt Rule 11 motions, so that a party will not be subject to
sanctions unless, after motion, it refuses to withdraw a frivolous position or acknowledge that it does not
currently have evidence to support a specified dlegation. Advisory Committee Notes to 1993
Amendments, Fed. R. Civ. P. 11.

Here, plaintiff has not satisfied the Rule 11 safe harbor provison. Plaintiff satesthat beforeit filed
itscomplaint, it sent defendant lega authority for itsdemand for arbitration. Plaintiff providesno evidence,
however, that it served its motion for sanctions on defense counsd and gave counsel 21 days to withdraw
the motion to dismiss. The Court therefore overrules plaintiff’s motion for Rule 11 sanctions.

[11.  Stay Of Proceedings

On March 27, 2006, Magigrate Judge James P. O’ Hara entered an order which stayed all
discovery pending resol ution of defendant’ smotionto dismiss. See Doc. #12. Inlight of therulingsabove,
the Court lifts the stay and directs Judge O’ Harato promptly conduct a scheduling conferenceinthe case.

IT IS THEREFORE ORDERED that Defendant APAC-Kansas, Inc.’s Mation To Disniss

Raintiff Teamsters Loca Union No. 541's Complaint To Compel Arbitration(Doc. #3) filed January, 4,

2006 and PHaintiff’'s Motion For Sanctions Pursuant To Rule 11 Of The Federa Rules Of Civil

Procedure (Doc. #7) filed February 6, 2006 be and hereby are OVERRULED.

IT IS FURTHER ORDERED that the stay of discovery is lifted and Judge O'Hara shall




promptly conduct a scheduling conference in the case.
Dated this 13th day of April, 2006 at Kansas City, Kansas.

g Kathryn H. Vratil

Kathryn H. Vratil
United States Didtrict Judge




