INTHE UNITED STATESDISTRICT COURT

FOR THE DISTRICT OF KANSAS

JENNIFER K. KINCAID
Plaintiff,

V. Case No. 05-2418-JWL

STACEY STURDEVANT, et al.

Defendants.

MEMORANDUM AND ORDER

Paintiff Jennifer Kincaid filed suit in Kansas sate court on September 7, 2005,
dleging dams for defamation and wrongful eviction. The matter subsequently was removed
to this court by Ms. Sturdevant, the manager a plaintiff’'s former apartment building. Plaintiff
then filed an amended complaint on November 30, 2005. In addition to Ms. Sturdevant, she
named as defendants in the case the so-called “AIMCO defendants”> The new complaint also
added seventeen new dams. In dl, plaintiff has dleged nineteen caims againg Ms. Sturdevant

and the AIMCO defendants (together, “the defendants’).2

! The “AIMCO defendants’ are Apatment Investment and Management Company;
AIMCO/Bethesda Holdings, Inc.; AIMCO-GP, Inc.; AIMCO-LP, Inc.; NHPMN Management,
LLC; AIMCO Properties, LP;, Centrd Park Towers Limited Partnership; and Central Park
Towers |l Limited Partnership.

2 Because Ms. Sturdevant acted as property manager for the AIMCO defendants, the
parties often advance the same arguments in reference to both Ms. Sturdevant’s partid motion
to digniss and the AIMCO defendants partial motion to dismiss. Thus, unless the court
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This metter comes before the court on the partid motions to dismiss the amended
complant filed by Ms. Sturdevant (doc. 20) and the AIMCO defendants (doc. 49). As
explaned bdow, the motions are granted in part and denied part. Specificdly, the motions to
digmiss are granted as to count 5 (Americans with Disabilities Act), count 6 (Kansas Human
Rights Act), count 7 (Kansas Consumer Protection Act), count 14 (defamation), count 15
(fraud), count 16 (negligent misrepresentation), count 18 as to Ms. Sturdevant (negligent
hiring and retention), and count 19 (assault). The motions to dismiss are denied, however, as
to count 8 (breach of contract), count 9 (intentiond inflicion of emotiond distress), count
11 (breach of the covenant of quiet enjoyment), count 12 (wrongful eviction), count 13
(retdiatory eviction), and count 17 (conversion).

BACKGROUND

This suit arises out Ms. Kincaid's eviction from her residence a Centra Park Towers
(“CPT”), an apartment complex in Kansas City, Kansas. Plaintiff resded a CPT from May 1,
2003, until her eviction became effective on February 1, 2005. The defendants dlege that
they evicted her based on eight lease vidlaions, including: (1) disturbing and/or harassng other
resdents, (2) falure to obey quiet hours, (3) curdang a management; (4) permitting prohibited
persons to enter the property; and (5) dlowing guests to participate in drunk and disorderly
conduct. Based on these combined violaions, the defendants issued plaintiff a notice of

eviction on October 18, 2004. The defendants then obtained an order of eviction from the

specifies otherwise, dl holdings apply with equal force both to Ms. Sturdevant’s partial motion
to dismiss and to the AIMCO defendants’ partial motion to dismiss.
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Didrict Court of Wyandotte County, Kansas, on January 19, 2005. Based on the judgment
issted by that court, plaintiff was ordered to surrender possession of her resdence a CPT as
of February 1, 2005.

Fantiff, in response to the defendants actions, alleges that she was wrongfully evicted
from her goatment in CPT, a public housng fadlity, because Ms. Sturdevant targeted her
based on the mixed race of plantiff’'s daughter and the race of plantiff’s boyfriend at the time
Fantiff contends that the AIMCO defendants are liable for the actions of their manager, Ms.
Sturdevant, whom plaintiff aleges is an overt member of the Ku Klux Klan. As a result of Ms.
Sturdevant's and the AIMCO defendants mdidous efforts in concocting eghnt fdse lease
violaions, which plantiff aleges she was given dl a once so that she could not avoid being
evicted, plantiff dleges that she has suffered a variety of physica, mentd, and economic
damages.

At issue now are maty of the dams raised by plantiff in her amended complaint. As
a prdiminay matter, through her response briefs plantiff has withdravn agang dl the
defendants her clams in count 5 (Americans with Disabilities Act), count 6 (Kansas Human
Rights Act), count 7 (Kansas Consumer Protection Act), and count 14 (defamation). The
motions to dismiss those dams are therefore granted as unopposed. In addition, plaintiff has
claified that count 18 (negligent hiring and retention) applies only to the AIMCO defendants.
Thus, the motion to dismiss count 18 is granted as to Ms. Sturdevant.

The defendants partiad motions to dismiss target severd other cdams.  They initidly

assert that based on the prior eviction judgment entered in Kansas state court against plaintiff,
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the dams in count 8 (breach of contract), count 12 (wrongful eviction), and count 13
(retdiatory eviction) are al barred under the doctrine of collateral estoppd. They also attack
as defident as a matter of law the cams dleged in count 9 (intentiond infliction of emationd
distress), count 11 (breach of the covenant of quiet enjoyment), count 15 (fraud), count 16
(negligent misrepresentation), count 17 (conversion), and count 19 (assaullt).

LEGAL STANDARD FORA M OTION TO DISMISS

The court will dismiss a cause of action for falure to state a clam only when “it gppears
beyond a doubt that the plantiff can prove no set of facts in support of his [or he] cams
which would entitte him [or her] to relief,” Aspenwood Investment Co. v. Martinez, 355 F.3d
1256, 1259 (10th Cir. 2004) (quoting Conley v.. Gibson, 355 U.S. 41, 45-46 (1957)), or
when an issue of law is dispodtive. Neitzke v. Williams, 490 U.S. 319, 326 (1989). The court
accepts as true dl wdl-pleaded facts, as digtinguished from conclusory dlegaions, and Al
reasonable inferences from those facts are viewed in favor of the plaintiff. Adams v. Kinder-
Morgan, Inc., 340 F.3d 1083, 1088 (10th Cir. 2003). The issue in resolving a motion is “not
whether [the] plantff will utimaey prevail, but whether the clamant is entitted to offer
evidence to support the cdams” Smierkiewicz v. Sorema N.A., 534 U.S. 506, 511 (2002)

(quoting Scheuer v. Rhodes, 416 U.S. 232, 236 (1974)).

ANALYSIS

Following the order of the paties mations, the court will now address the counts of

plaintiff’s amended complaint attacked in the partid motionsto dismiss.




Counts 8, 12, and 13 - Collateral Estoppel

The defendants initidly argue that count 8 (breach of contract), count 12 (wrongful
eviction), and count 13 (retdiatory eviction) are dl barred based on the doctrine of collaterd
estoppe. They contend that because the legdity of plantiff's eviction is confirmed in a
Kansas state court judgment, then plantiff may not atempt to relitigate in this forum any of
the issues decided by that prior judgment.

In deciding whether to give preclusive effect to the prior state court judgment, the court
would usudly determine whether state law or federad law principles control the inquiry. That
choice, however, would be without consequence here, as both paths produce an identica
concluson. Because “‘Kansas law does not appear to differ significantly from the federa law
regarding precluson doctrines Kansas courts spedificdly look to Supreme Court and drcuit
lav to decide gpplication of the doctrines” Woodard, 2001 WL 997925, at * 5 (10th Cir.
2001) (quoting Grimmett v. S & W Auto Sales Co., 26 Kan. App. 2d 482, 988 P.2d 755,
759-60 (Kan. App 1999)). “Thus, in this case, the outcome is the same whether we apply
federal law or [Kansas| law to the question of collateral estoppel.” Frandsen v. Westinghouse
Corp., 46 F.3d 975, 978 (10th Cir. 1995). Adhering to that guidance, the court will apply
federa common law and Kansas law interchangeably in this context.

Collaterd estoppel, or issue precluson, precludes a party from relitigaing an issue
that was actudly litigated and determined in a prior action. See Blonder-Tongue Labs. v.
Univ. of 1ll. Found., 402 U.S. 313, 329 (1971); Aselco, Inc. v. Hartford Ins. Group, 28 Kan.

App. 2d 839, 849 (2001). More specificaly, “[tlhe doctrine precludes a court from
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reconsgdering an issue previoudy decided in a prior action where (1) the issue previoudy
decided is identicd with the one presented in the action in quesion, (2) the prior action has
been findly adjudicated on the merits, (3) the party againgt whom the doctrine is invoked was
a party, or in privity with a party, to the prior adjudication, and (4) the party against whom the
doctrine is raised had a full and fair opportunity to litigate the issue in the prior action.” B-S
Seel Of Kansas, Inc. v. Texas Industries, Inc., 439 F.3d 653, 662 (10th Cir. 2006); see also
In re City of Wichita, 277 Kan. 487, 506 (2004) (citing Waterview Resolution Corp. v. Allen,
274 Kan. 1016, 1023 (2002)).

In ths matter, the defendants have not edtablished the fird demert of collateral
estoppd; they have not shown that the same issues in this case were “actudly litigated” in the
prior eviction proceeding. It is true that “once a court has decided an issue of fact or law
necessary to its judgment, that decison may preclude relitigation of the issue in a suit on a
different cause of action involving a paty to the fird case” Matosantos Commercial Corp.
v. Applebee's Intern., Inc., 245 F.3d 1203, 1208 (10th Cir. 2001) (quoting Allen v. McCurry,
449 U.S. 90, 94 (1980)). But in arguing collatera estoppel based on a prior judgment, it is
essentid to show the precise contours, if not the exact language, of that prior judgment.
Indeed, the linchpin to issue preclusion is a clear demondration of wha was “actudly litigated”
in the matter below; the doctrine gpplies “only ‘[wlhen an issue of fact or law is actudly
litigated and determined by a vdid and find judgment, and the determindtion is essentid to the
judgment.” B-S Steel Of Kansas, Inc. v. Texas Industries, Inc., 439 F.3d 653, 662 (10th Cir.

2006) (quoting Arizona v. California, 530 U.S. 392, 414 (2000) (quoting Restatement




(Second) of Judgments 8§ 27, at 250 (1982)). “‘[l]t is incumbent upon the party asserting the
[collateral estoppel] defense to prove that the issues were actudly litigated and determined in
the former action.”” Strong v. Laubach, 2005 WL 2858026, at *5 (10th Cir. 2005) (quoting
Happy Elevator No. 2 v. Osage Constr. Co., 209 F.2d 459, 462 (10th Cir. 1954)); Anderson
v. United Sates, 2003 WL 1827809, a *2 (10th Cir. 2003) (citing Klemens v. Wallace, 840
F.2d 762, 765 (10th Cir. 1988)). The defendants bear the burden to make this showing, and
the court may not speculate on their behdlf.

The defendants here have not demongrated that the prior judgment would preclude any
issue in this case.  The defendants do not show, even remotely, what was “actualy litigated” in
the eviction proceeding. Thus, with no way of knowing what that prior judgment dated, the
court cannot determine what issues, if any, are now precluded. See Happy Elevator No. 2 v.
Osage Constr. Co., 209 F.2d 459, 462 (10th Cir. 1954) (citing Morgan v. Whitehead, 196
Okla. 402, 165 P.2d 338, 341 (1946) (“Under the record presented in the case a bar, in no
possble way can this court know the issues or the judgment in the former case. They were not
proved.”)). At bottom, it isimpossble to give preclusive effect to an unknown judgment.

Even if the defendants had met ther burden by showing the contours of the prior
judgment, however, they gill would not overcome the Kansas statute which commands that a
judgment in an eviction proceeding “shal not be a bar to any subsequent lawsuit brought by

gther party for dams not induded in such judgment”  K.SA. § 61-3802.3 As plaintiff

8 Pantiff aso attempts to rely on K.SA. § 61-1709(a), but the Kansas legidature
repedled that statute in 2001.




dleges that she did not rase awy dams in the eviction proceeding, the datute on its face
would prevent the defendants from assarting collateral estoppe againgt any of her cdams in
this action.

The AIMCO defendants respond that the datute is irrdlevant. They argue that “while
Kincad may not have asserted dfirmative clams of racia discrimination in that proceeding,
she catanly argues, as she does here, that the eviction was wrongful and in breach of her
lease” That interpretation, however, contravenes the plan meaning of the statute. Perhaps
plantff argued againg her eviction, but that is far short of affirmativdly bringing “dams’ in
aprior proceeding.

Moreover, the AIMCO defendants postion ignores the overdl datutory scheme of
Chapter 61 of the Kansas code. The language in 8§ 61-3802 must be read in conjunction with
a more genera datute that explicitly redtricts the preclusve effect of Chapter 61 judgments.
That datute mandates that: “Upon timely application of the plaintiff and in the discretion of
the court, a defendant may be required to plead any counterclam which such party has aganst
the plantiff. . . .” K.S.A. § 61-2905(a)(1). The next section provides. “A defendant shal not
be estopped from assarting in a subsequent action any dam which such defendant may have
agang the plantff, if such defendant is not required to plead such clam pursuant to this
section.” Id. a 8 61-2905(a)(2). Neither defendant aleges that it applied to the state court
for an order requiring plantff to raise any counterclams in the prior eviction proceeding,
which means that plantiff “shal not be estopped” in this action. 1d. The datute, which the

AIMCO defendants do not address, could not be any clearer.
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In aum, given the defendants falure to meet thar burden of demondraing what was
“actudly litigated” in the eviction proceeding, as wel as the datutory framework that directly
forecloses thar argument, thar collaterd estoppe atack is without merit. The motion is
therefore to that extent denied.

Count 9 - Intentional | nfliction of Emotional Distress

In Count 9, plantiff aleges the tort of intentiona inflicion of emotiond distress (also
known as the tort of “outrage’) based on the combined force of thrests and actions by the
defendants, induding evicing plantff from her dwedling by fabricating lesse violations,
converting plantiff's property after she was evicted; improperly usng a police officer to
threaten plantff with arrest; asking other tenants to give fase datements about plaintiff to
authorities;, and targeting plaintiff because of her daughter’s mixed race and her boyfriend's
race. Hantiff, who dlegedly suffers severd physca and mental disabilities, contends that the
defendants directly caused her to suffer severe physical and menta distress.

In thar motions, the defendants initialy assert a oneyear dtatute of limitations for the
tort of intentiona infliction of emotiond distress. They argue that because the magority of
plantiff's dlegaions occurred wdl over one year before plantff filed suit, they are time-
barred and cannot be rdied upon by plaintiff. That assertion is incorrect as a matter of law;
“[lhe atute of limitations on a dam of outrage and intentiond inflicion of emotiond
digress is 2 years” Hallam v. Mercy Health Center of Manhattan, Inc., 278 Kan. 339, 346
(2004). Thus, the clam is not time-barred, and the court will address the substance of the

clam without excluding any of plaintiff’s dlegations under the datute of limitations.




To edtablish a dam of intentiond infliction of emotional distress under Kansas law,
a plantff must demondgrate the following four dements “(1) [tlhe conduct of the defendant
mugt be intentiond or in reckless disregard of the plantiff; (2) the conduct must be extreme
and outrageous, (3) there must be a causal connection between the defendant’s conduct and the
plantiff's mentd distress;, and (4) the plaintiff's menta distress must be extreme and severe”
Moore v. State Bank of Burden, 240 Kan. 382 (1986) (dting Hoard v. Shawnee Misson
Med. Ctr., 233 Kan. 267 (1983)).

Before reaching the dements of the clam, “the court must, as a matter of law, firs
determine that reasonable fact finders might differ as to: (1) whether defendant’s conduct may
reasonably be regarded as so extreme and outrageous as to permit recovery, and (2) whether
plantiff's emotiond distress was so extreme and severe that the lav mud intervene because
no reasonable person should be expected to endure it.” Nicol v. Auburn-Washburn USD, 437,
231 F. Supp. 2d 1107, 1118 (D. Kan. 2002) (citing Moore, 729 P.2d at 1211). The defendants
argue that plaintiff cannot clear elther of these two threshold barriers.

a. Extreme and Outrageous Conduct

“In order for conduct to be deemed auffident to support the tort of outrage, it must be
SO outrageous in character and so extreme in degree as to go beyond the bounds of decency
and to be regarded as atrocious and utterly intolerable in a civilized society.” Miller v. Soan,
Listrom, Eisenbarth, Soan and Glassman, 267 Kan. 245, 257 (1999). To prevent a flood of
dams, “[tlhe threshold requirements for outrage causes of action are ‘necessarily high to

separate menitorious dams from those based on trividities or hyperbole’” Nicol, 231 F.
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Supp. 2d at 1118 (quoting Rupp v. Purolator Courier Corp., 790 F. Supp. 1069, 1073 (D.
Kan. 1992)). “‘The classc test is tha liability may be found to exis when the recitation of the
facts to an average ditizen would arouse resentment agang the actor and lead that citizen to
spontaneoudy exclaim, Outrageous!’” Mai v. Williams Indus., Inc., 899 F. Supp. 536, 542 (D.
Kan. 1995) (quoting Fusaro v. First Family Mortgage Corp., Inc., 257 Kan. 794 (1995)).

In Lowe v. Surpas Resource Corp., 253 F. Supp. 2d 1209 (D. Kan. 2003), the
undersgned addressed a dam for outrage based on abudve debt collection techniques. In
demondrating the variation in outcomes, the undersgned compared the result in Dawson v.
Assoc. Fin. Serv. Co. of Kansas, Inc., 215 Kan. 814 (1974), with the result in Mai v. Williams
Indus., Inc.,, 899 F.Supp. 536 (D. Kan. 1995). These two cases exposed the conflicting
precedent on thetort of outrage in Kansas, even among cases with highly amilar facts.

The Kansas Supreme Court in Dawson found that the tria court incorrectly granted a
directed verdict denying the outrage clam as a matter of law. The Court explained that
attempts to collect on a debt, in conjunction with threats, could conditute intentiona infliction
of emotiond distress based on the fragility of the plaintiff and hogtlity of the threats. 215
Kan at 825. In Mai, by contrast, the defendant’s tactics were hdd insufficient, as a matter of
law, to condtitute outrage because of the equa sophistication of the parties. “There was not a
great disparity in power between the parties to this matter. They were experienced
high-echelon business people with consderable resources and ready access to legal counsel
to protect their rights.” 899 F. Supp. at 542.

Attempting to reconcile the contrary results, the undersigned explained in Lowe that
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“[olne of the primary factors didinguishing Mai from Dawson was the plantiff's susceptibility
to emotiond distress and the defendant’s knowledge of such infirmity.” 253 F. Supp. 2d at
1243. Based primaily on this facto—the plantiffs emotiond fragility—the underdgned
hdd that the debt collection tactics in Lowe did not rise to the level of extreme and outrageous
conduct because the plantiff “faled to offer evidence suggesting that the defendants knew she
was paticularly vulnerable” 1d. at 1244.

Although the facts here do not invalve hodtile debt collection, as they did in Lowe, the
above discussion is rdevant to the extent that plaintiff is radicaly less sophisticated than the
defendants. Not only do they have more resources, but plaintiff aleges that she suffers both
physcd and mentd disbilities. Moreover, a the point she was evicted from her dwelling, she
became even more vulnerable to any hodilities directed a her. Thus, this factor, which the
Kansas courts repeatedly have emphasized, tiltsin favor of plantiff.

The plantiff in a case with more smilar facts argued that the defendant had “abused the
crimind judtice process.” Kelly v. Bank Midwest, N.A., 161 F. Supp. 2d 1248, 1261 (D. Kan.
2001). In rgecting the andogy to Taiwo v. Vu, 249 Kan. 585 (1991), arguably the touchstone
case on the tort of outrage in Kansas, the undersigned explained:

The court disagrees and easlly concludes that defendant’s conduct here falls far

short of the intentiond and malicious behavior described in Taiwo. There is no

evidence here, for example, that defendant provided fdse information to the

police concerning plantiff. Moreover, unlike the gtuation in Taiwo, there is

no evidence that defendant contacted the police to serve some nefarious

purpose. There is no evidence that any of defendant's agents lied to anyone ese

about plantiff. For these reasons, Taiwo is eadly diginguishable from the facts
present here.
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Although not present there, many of those factors are present here. In aguing that the
defendants aforementioned conduct was extreme and outrageous, plaintiff analogizes the facts
here to the facts in Taiwo, where the Court concluded that Ms. Vu's conduct was extreme and
outrageous under Kansas law. 249 Kan. at 593. The defendants correctly respond that, under
Taiwo, statements done are, as a matter of law, not extreme and outrageous. 249 Kan. a 593-
94 (quoting Roberts v. Saylor, 230 Kan. 289 (1981)). But that response is not persuasive
because plantff here dleges far more than “mere words” She dleges that she was evicted
from her home based on fdse lease violaions, that the defendants converted her property after
de was evicted; that the defendants abused their power by asking other tenants to lie to
authorities and by having a police officer threaten to arrest her; and she alleges that she was
both physcdly and mentdly disabled, which amplified the hodtility directed a her. Thus, the
facts here, in fact, are rdatively andogous to the factsin Taiwo:

The Tawos dam is diginguishadle from our prior cases involving the tort of

outrage. Here, Ms. Vu's ligbility did not arise from mere insults, indignities,

threats, annoyances, petty expressons, or other trividities. This was not a

metter of the Tawos fedings merdy being hurt. Ms. Vu's conduct cannot be

explaned as dmply expressng her opinion or the result of a mistaken belief.

She abused the crimina justice process to her own ends. Even when the police

gave her the opportunity to correct her story, she refused. Reasonable people

could regard her behavior as arocious and utterly intolerable in a avilized

society.  If reasonable people do not agree on whether Ms. Vu's behavior was

outrageous, then the question should be submitted to the jury.
249 Kan. at 593.
The dlegations of plaintiff’s amended complaint, which the court is bound to accept as

true a this procedura juncture, are substantial. If she could prove these facts at trid

reasonable people could find the defendants conduct outrageous. As the Kansas Supreme
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Court has counsded: “If the court determines . . .that reasonable factfinders might differ as to
whether defendant’'s conduct was aufficiently extreme and outrageous and the plantiff's
emotiona distress was genuine and so severe and extreme tha it caused injury, then it must
be Igt to the jury to determine lidbility.” Burgess v. Perdue, 239 Kan. 473, 476 (1986). The
plantiff has stisfied the first threshold requirement.
b. Extreme and Severe Emotional Distress I nflicted

“The second threshold requirement which must be met and which the court must first
determine as present is that the plantiff's emotiona distress is sufficiently severe, genuine
and extreme tha no reasonable person should be expected to endure it.” Taiwo, 249 Kan. a
593-94 (citation omitted). “Emotiona distress passes under various names such as mentd
affering, mentd anguish, nervous shock, and includes dl highly unplessant mentd reactions,
such as fright, horror, grief, shame, embarrassment, anger, chegrin, disgppointment, and worry.
However, it is only when emotiona distress is extreme that possible liability arises” Id. at
594. Ultimatdy, plaintiff’'s “emotional distress must in fact exis, and it must be severe” Id.
In assessing its degree, “[i]t is for the court to determine whether on the evidence severe
emotiond distress can be found; it is for the jury to determine whether, on the evidence, it has
infact exiged.” Id.

In Lowe, the undersgned found that the plantiff had not demonstrated emotiond
disress “as severe or extreme a fashion as the plantff in Dawson, who suffered physical
symptoms such as loss of bladder control, incbility to wak without assstance and difficulty

with speech and her ability to grasp objects” 253 F. Supp. 2d at 1245 (citing Dawson, 529

14




P.2d a 108). Here in dark contradt, the dlegations are substantid. Plantiff aleges that she
“has suffered and is continuing to suffer a great and irreparable loss and injury to her person
and propety and induding the loss of her reputation in the community, mentd anguish,
extreme axiey, humiligion, pan, suffering, illness, [and] chronic pulmonary disease . . . .7
If taken as true, these dlegations satisfy the requirement that the distress be severe.  See id.
at 1240 (exploring what congtitutes severe distress under Kansas law).
In aum, a this stage, the defendants have not demonstrated as a matter of law that
plantff cannot overcome the two threshold requirements for the tort of intentiond infliction
of emotion distress. Asto Count 9, therefore, the motions to dismiss are denied.

Count 11 - Breach of Covenant of Quiet Enjoyment

In Count 11, the defendants assert that plaintiff cannot allege a breach of the covenant
of quiet enjoyment because the covenant only applies when a third-party disrupts the tenant’'s
use of the dwdling, not when the landlord does so. Under Kansas law, however, that assertion
is incorrect. As plantiff points out, “a lease of redty caries with it an implied covenant that
the lessee shdl have quiet and peacesble enjoyment of the leased promises as agangt the
lessor or those lanvfully daming under him.”  Thurman v. Trim, 199 Kan. 679, 682 (1967).
The covenant dmply is not confined to a reationship between the tenat and a third-party
oudter. The defendants motions as to this count, therefore, are denied.

Counts 15 and 16 - Fraud and Negligent Misr epresentation

In counts 15 and 16 of the amended complaint, plantiff aleges clams for fraud and

negligent misrepresentation based on fase statements made by the defendants surrounding her
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eviction. The language of these counts is vague, and “the bads for [her] requested reief is a
best, undlear.” United States v. Davis, 214 F.R.D. 668, 669 (D. Kan. 2003). The defendants
neverthdess have explaned why plantiffs dams are deficient as a matter of law, and the
court is persuaded by the numerous reasons given by the defendants that plantiff has failed to
dstate a dam for fraud or negligent representation. Not only did plaintiff fal to plead fraud
with particularity as required by Fed.R.Civ.P. 9(b), but plantiff adso did not alege that any fdse
statements were communicated directly to her, or that any fase statements related to a present,
exiding fact a they time they were made.

In addition, in her response briefs, plantiff dters the factua dlegations from the face
of her amended complant. These novel factud dlegations seem to suggest that plaintiff
wishes to amend her dams in counts 15 and 16. For example, she now aleges that the
defendants employed an off-duty police officer to directly threaten her with fdse Staements
a the time of her eviction. Plaintiff, however, did not include that alegation in her amended
complant. She makes other more detalled dlegations regarding untruthful Statements that
were communicated directly to her ether by the defendants or an agent acting on their behalf.
Agan, her amended complaint did not contain these factud alegations. Coallectively, though,
the court cannot be certain that these new dlegations do not, as a matter of law, congitute
fraud and negligent misrepresentation.

Given these new dlegations, the court believes that the most appropriate course of
action is to dlow plantiff the opportunity to file a second amended complaint. The Federa

Rules of Civil Procedure state that leave to amend is to “be fredy given when justice s0
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requires” Fed.R.Civ.P. 15(a). The decison whether to grant leave to amend is within the
discretion of the district court. Hayes v. Whitman, 264 F.3d 1017, 1026 (10th Cir. 2001).
Based on the dlegdions that plantiff now raises, the court cannot say that it appears beyond
a doubt that she could prove no set of facts that would entitte her to rdief if she were allowed
to amend her complant. The court, therefore, will grant the defendants motions to dismiss
count 15 (fraud) and count 16 (negligent misrepresentation) without pregudice to plantiff
filing a second amended complaint on or before July 21, 2006, reasserting her dams for fraud
and negligent misrepresentation.

Count 17 - Conversion

In count 17, plantff dleges the tort of converson. Specificdly, in support of that
count, she dleges “Defendants converted Paintiff Kincad's persona belongings when they
disposed of her persona bedongings without notice before and after she was evicted.”

Intidly, Ms. Sturdevant contends that she is not subject to the dam of conversion in
count 17 because she did not persondly dispose of plantff’s personal property.  Pantiff
responds, however, that the language supporting count 17 in the amended complaint—"they
disposed of her persona bdongings'—should be interpreted to encompass Ms. Sturdevant in
addition to the AIMCO defendants. Because “dl reasonable inferences from those facts are
viewed in favor of the plaintiff,” Adams v. Kinder-Morgan, Inc., 340 F.3d 1083, 1088 (10th
Cir. 2003), the court agrees with plantff that the amended complaint includes within count
17 the dlegation that Ms. Sturdevant participated in converting plaintiff's persond belongings,

paticularly because Ms. Sturdevant does not deny that she was the gpartment building manager
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a the time plantiff was evicted. Thus, the court will address count 17 as dleged agang dl the
defendants.

In evauating the merits of count 17, the court fird must define the tort of converson
under Kansas law. “Converson is the unauthorized assumption of right of ownership over
persona property beonging to another.” Farrdl v. General Motors Corp., 249 Kan. 231,
245 (1991) (citing Moore v. State Bank of Burden, 240 Kan. 382, 386 (1986)). It is wdl-
established that if a landlord improperly sdlls or disposes of a tenant's persona property, a
landlord can be lidble for converson. See Davis v. Oddl, 240 Kan. 261, 271 (1986)
(“Because of the fact that the defendants in this case, as landlords in possession of the tenants
property, had no right to sell the property or dispose of it except as provided by law, ther act
of sdling or disposing of the property congtituted a conversion as a metter of law.”).

Agang this backdrop, the defendants assert two arguments which the court rgects.
Firg, they contend that plantiffs dam fals as a matter of law because she did not make a
demand for the return of her property after she was evicted. In support, the defendants rely on
Queen v. Lynch Jewelers, LLC, 30 Kan. App. 2d 1026, 1036 (2002), but it does not support
their contention that falure to dlege a demand is fatd under the facts of this case. That case
turned upon an andyds of whether defendant had the right to retain possesson of a ring after
plantiff revoked his acceptance of it under the Uniform Commercid Code. The mater of a
demand was not an issue. They aso cite another Kansas Court of Appeals case, J & J
Wholesale, Inc. v. Euro-American Brands, LLC, 2004 WL 720145 (Kan. App. 2004), for the

propogition that “demand is a necessary dement of conversion where, as here, the goods are
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lanvfully in the possession of the other party.” Id. a * 3. That statement, however, applies to
a balment and is ingppogte to the facts here, where plantiff has dleged that the defendants
never had lanvfu possession of her property by illegaly evicting her. Moreover, in this case,
plantff aleges that the defendants deterred her from making any demand when they threatened
her with arrest on the day she was evicted. Although a falure to maeke a demand might
ultimately prove relevant, the defendants are not entitled to judgment as a matter of law on this
bass at this stage of the proceedings.

The second agument advanced by the defendants is that they are protected from
plantff's converson dam because they complied with the safe harbor provison of the
Kansas Residential Landlord Tenant Act (“KRLTA”), K.SA. § 58-2565(d). That provision
offers protection from liadlity to a landlord who complies with certain conditions when
doring and digpoang of a tenant’s persona property after the tenant is evicted. The flaw in
ther argument, however, is that they admittedly did not provide plantff the required notice.
The plain language of the statute clearly requires that a landlord provide notice in order to take
shdlter under the protection of the Satute:

If the tenant abandons or surrenders possession of the dweling unit and leaves

household goods, furnishings, fixtures or any other persona property in or at the

dwdling unit or if the tenant is removed from the dweling unit as a result of a

forcible detainer action, pursuant to K.SA. 61-3801 through 61-3808, and

amendments thereto, and falls to remove any household goods, furnishings,
fixtures or any other persona property in or a the dwelling unit after possesson

of the dwdling unit is returned to the landlord, the landlord may take possession

of the property, store it at tenant’s expense and sell or otherwise dispose of the

same upon the expiration of 30 days after the landlord takes possession of the

property, if a leest 15 days prior to the sde or other digpostion of such
property the landlord shal publish once in a newspaper of genera circulation
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in the county in which such dwdling unit is located a notice of the landlord's
intention to sdl or dispose of such property.  Within seven days after
publication, a copy of the published notice shall be mailed by the landlord to the
tenant at the tenant's last known address. Such notice shdl date the name of the
tenant, a brief description of the property and the approximate date on which the
landlord intends to sl or otherwise dispose of such property. If the foregoing
requirements are met, the landlord may sdl or otherwise dispose of the property
without lidbility to the tenant or to any other person who has or clams to have
an interest in such property . . . .
Id. at § 58-2565(d).

Thus, a landlord is insulated only if the landlord complies with the detailed notice
provisons outlined above. In short, the defendants “may sdl or otherwise dispose of the
property without liability to tenant,” but only “if the foregoing requirements are met.” Id.
Here, the defendants do not even dlege that they met those foregoing requirements. More
importantly, even if they had aleged that they met those requirements, plaintiff aleges that
they did not, which would be suffident to withstand this motion to dismiss. For dl of the above
reasons, the motions to dismiss the claim for conversion in count 17 are denied.

Count 19 - Assault

The defendants aso move to dismiss the claim for assault in count 19. Under Kansas
law, “[dssault is defined as ‘an intentiona threat or attempt, coupled with apparent ability, to
do bodily harm to another, resulting in immediae apprehenson of bodily ham. No bodily
contact is necessary.”” Vetter v. Morgan, 22 Kan.App.2d 1, 4 (1995) (quoting Taiwo v. Vu,
249 Kan. 585, 822 P.2d 1024, 1027 (1991)). “Ordinarily, words aone cannot be an assault.
However, words can conditute assault if ‘together with other acts or circumstances they put

the other in reasonable apprehenson of imminat hamful or offensve contact with his
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person.’” Id. (internd citations omitted).

The fird issue is whether Ms. Sturdevant ever engaged in the threats a issue.  She
contends that she did not participate in the assault, which forecloses her liddlity.  That
assertion ignores the rue that defendants “could be jointly lidble if it were shown that they
acted together with a god of harassng and frightening [the plaintiff].” United Services Auto.
Assn v. Morgan, 23 Kan. App. 2d 987, 991 (1997) (dting Vetter, 22 Kan.App.2d a 8); see
also Beggerly v. Walker, 194 Kan. 61, 64-66 (1964) (stating that one who directs another to
commit an assault for one€'s own benefit is liable). Pantiff does, in fact, dlege in her
amended complant tha Ms. Sturdevant, acting as an employee of the AIMCO defendants,
directed a police officer to threaten her with arrest. Thus, plaintiff has alleged that both Ms.
Sturdevant and the AIMCO defendants participated directly in the dleged assault.

But that is only a prdiminary inquiry and by no means establishes the requiste dements
for assault. As the defendants point out, plaintiff must do more than recite the lega eements
of assault to date a clam for rdief; it is axiomatic that “[a] mere averment of an unlawful
assault is but the statement of a legd concluson.” Mathews v. Cook, 170 Kan. 462, 463
(1951). To this end, they argue that plantiff’s alegations, even if taken as true, do not
conditute assault because plantff never dleges that their conduct placed her “in immediate
apprehension of bodily ham.” Plaintiff responds with the conclusory statement that the first
amended complaint is sufficient on its face to date a clam. Only one sentence in the
complaint relates to the aleged assault, however, and it states “On the day the [dc] that

Fantff Kincad was to be evicted from the dweling, approximatdy January of 2005,
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Defendant Sturdevant  intentiondly  threatened, harassed and coerced Plaintiff Kincaid by and
through a police officer by directing the police officer to tdl Pantiff Kincad to stop handing
out a Federal Housng and Urban Devdopment ‘HUD’ invedtigator's business cards to other
resdents of the dwelling or she would be arrested and thrown in jal.” Taken as true, that
datement does not establish an assault. The threstened arest is entirdy dependent on plaintiff
continuing to hand out business cards, which makes it at most prospective. More importantly,
based on these distant threats that were conditioned on plaintiff's future actions, there is no
dlegation that plantff ever had an “immediate apprehenson of bodily ham.” Wilson v.
Meeks 98 F.3d 1247, 1253 (10th Cir. 1996) (citing Vetter, 22 Kan. App. 2d 1, 913 P.2d 1200,
1203 (1995) (quoting Taiwo, 249 Kan. 585, 822 P.2d 1024, 1027 (1991)). In fact, plaintiff
does not dlege that she ever had any apprehension of being touched, let done an “immediate”
apprehension, and her clam of assault therefore fails as a matter of law. Finaly, the exception
in which “mere words’ can conditute assault is limited; “words can conditute assault if
‘together with other acts or circumgances they put the other in reasonable apprehension of
imminent hamful or offendve contact with his person.’” 1d. Here, plantff does not dlege
that any “other acts or circumstances’ occurred. Thus, for al of the reasons above, the
motions to dismiss count 19 are granted.
CONCLUSION

For the reasons explained above, Ms. Sturdevant’'s partial motion to dismiss (doc. 20)

and the AIMCO defendants partial motion to dismiss (doc. 49) are granted in part and denied

in part. Spedficdly, the partid mations to digniss are granted as to count 5 (Americans with
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Disdhilities Act), count 6 (Kansas Human Rights Act), count 7 (Kansas Consumer Protection
Act), and ocount 14 (defamation), count 15 (fraud), count 16 (negligent misrepresentation),
count 18 as to Ms. Sturdevant (negligent hiring and retention), and count 19 (assault). The
motions to dismiss are denied, however, as to count 8 (breach of contract), count 9 (intentional
infliction of emotiond distress), count 11 (breach of the covenant of quiet enjoyment), count

12 (wrongful eviction), count 13 (retdiatory eviction), and count 17 (conversion).

IT IS THEREFORE ORDERED BY THE COURT tha Ms. Sturdevant's partid
motion to dismiss (doc. 20) and the AIMCO defendants partid motion to digmiss (doc. 49)

are granted in part and denied in part as set forth in full above.

IT 1SSO ORDERED this 7" day of July, 2006.

& John W. Lungstrum
John W. Lungstrum
United States Didtrict Judge
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