IN THE UNITED STATESDISTRICT COURT
FOR THE DISTRICT OF KANSAS
UNITED STATESOF AMERICA,

Plaintiff,
CIVIL ACTION

No. 05-2416-CM
TONI M. LABES a/k/a TONI RIST a/k/a
TONI BREDVICK a/k/a TONI SAVIANO
and BENEFICIAL MORTGAGE
COMPANY OF KANSAS, INC,,

Defendants.

N N N N N N N N N N N N N N N

MEMORANDUM AND ORDER

This matter comes before the court on the complaint of plaintiff, the United States of America
(“plaintiff” or “the United States’) (Doc.1) and on plaintiff’s Motion For In Rem Judgment by Default
Agang Defendants with Affidavit Attached (Doc. 6). The United States appears by Eric F. Megren,
United States Attorney for the Didrict of Kansas, and David D. Zimmerman, Assstant United States
Attorney for said Digtrict. Defendants have not appeared. There are no other appearances.

The court, upon examining its files and pleadings herein, including the United States' affidavit attached
to the Mation for In Rem Judgment, finds as follows:

1. The complaint was filed in this court on September 28, 2005. The court has subject matter
jurisdiction of this matter and persond jurisdiction over the parties named in this action. Venueis proper in

this court.




2. Defendant Beneficid Mortgage Company of Kansas, Inc. was personally served with a copy of
the complaint and summons by a deputy of the Office of the United States Marsha on October 26, 2005
(Doc. 2).

3. Defendant Toni M. Labes alk/aToni Rist alk/aToni Bredvick alk/aToni Saviano (hereinafter
“defendant Toni M. Labes’) was persondly served with a copy of the complaint and summons by a Deputy
of the Office of the United States Marshal on November 7, 2005 (Doc. 3).

4. Defendants have failed to appesar, plead, or otherwise defend herein within the time allowed, and
default was entered by the Clerk of the Court against the defendants on January 3, 2006 (Doc. 5).

5. Nather plantiff nor the court has information to indicate that either defendant is an infant or
incompetent person or in the military service of the United States within the purview of the Soldiers and
Sailors Reief Act of 1940 as amended.

6. Defendants are wholly in default and the United States is entitled to have default judgment entered
in its favor againg the defendants.

7. On April 15, 1998, defendant, Toni M. Labes, executed and ddivered to plaintiff, acting through
the Rurd Housing Service, United States Department of Agriculture, a promissory note whereby she
promised to pay plaintiff the sum of $57,500.00 with interest thereon at 6.75 percent per annum. As
congderation for the note, plaintiff made a Rura Housing loan to defendant, Toni M. Labes, pursuant to the
provisons of TitleV of the Housing Act of 1949 (42 U.S.C. 8§ 1471, et seq.).

8. At the same time and place and as part of the same transaction, to secure payment of the note,

defendant, Toni M. Labes, executed and ddlivered to plaintiff a purchase-money security interest in the form




of ared estate mortgage upon certain red estate in Seward County, Kansas, within the jurisdiction of this
court, to-wit:
Surface and Surface Rights only, in and to:
The North Twelve and one-hdf feet (N 12 ¥%) of
Lot Nineteen (19), and dl of Lot Twenty (20),
Block Tweve (12), PARKVIEW ADDITION to
the City of Liberd, Seward County, Kansas,
according to the recorded Plat thereof.
9. Thisred estate mortgage was filed for record on April 17, 1998, in the office of
the Regigter of Deeds of Seward County, Kansas, in Book 492 at Page 363.

10. Paintiff isthe owner and holder of the promissory note and red estate mortgage.

11. Defendant Toni M. Labes hasfailed to pay plaintiff ingtalments of principa and interest
when duein violaion of the provisons of the note and mortgage. Plaintiff has eected to exerciseits
option to declare the entire unpaid balance plusinterest to be immediately due and payable and has
made demand for said amounts. No payment has been received.

12. Pursuant to the Housing Act of 1949, as amended, 42 U.S.C. § 1490a, and the
implementing regulations, 7 C.F.R. § 3550.162, the mortgage a so secured the recapture of interest
credit or subsidy granted to defendant Toni M. Labes. The total amount of interest credit or subsidy
subject to recapture is $9,804.75.

13. Defendant Toni M. Labes now owes plaintiff, under the provisions of the promissory
note and real estate mortgage, the sum of $61,322.89 principal; together with accrued interest on

principa in the amount of $11,351.83 as of June 30, 2003; plus interest accruing theresfter e the

daily rate of $11.3405 on principd; plus $9,804.75 interest credit or subsidy subject to recapture.




14. No other action has been brought for the recovery of said sum or any part thereof, nor
has said sum or any part thereof been paid.

15. Paintiff has completed dl loan servicing requirements of TitleV of the Housng Act of
1949, 42 U.S.C. § 1471, et seq., and dl rules and regulations issued pursuant thereto.

16. Lessthan one-third (1/3) of the origind indebtedness secured by the mortgage was paid
prior to defauilt.

17. Defendant Toni M. Labes has refused to make payment of said amounts due and is
wholly in default under the terms of the promissory note and red estate mortgage, and the mortgage
Issubject to foreclosure. Plaintiff is, therefore, entitled to the foreclosure of its mortgage and to have
its mortgaged property sold to satisfy the debt, interest and costs congtituting a lien on the property.

18. Defendant Toni M. Labes persond liability on the note and mortgage has been
discharged in bankruptcy, therefore the judgment shal bein rem.

19. Theinterests of dl the defendants are junior and inferior to the interests of plaintiff.

20. The security red estate has been abandoned.

WHEREFORE IT ISORDERED, ADJUDGED AND DECREED tha the findings of
this court are hereby made the order of this court.

IT ISFURTHER ORDERED that the United States is granted judgment in rem againg
defendant Toni M. Labes, in the sum of $61,322.89 principd; together with accrued interest on the
principa in the amount of $11,351.83 as of June 30, 2003; plus interest accruing theresfter at the
daily rate of $11.3405 on principa; plus $9,804.75 interest credit or subsidy subject to recapture,

plus post-judgment interest at the legal rate set forth in 28 U.S.C. § 1961, which is 4.66 %, plus




filing fees allowed pursuant to 28 U.S.C. § 2412(a)(2), plus court costs and the costs of this action
presently and in the future incurred.

IT ISFURTHER ORDERED that the United States is granted judgment foreclosing its
mortgage on the subject red property.

IT ISFURTHER ORDERED that thisjudgment isafirst and prior lien on the property
herein described, the interests of defendant, Beneficid Mortgage Company of Kansas, Inc,, if any,
in the property are inferior to the United States' interest, and any interest this defendant may have in
the subject rea property is foreclosed.

IT ISFURTHER ORDERED that if the amount owing plaintiff is not paid within ten (10)
days from this date, an order of sde directed to the United States Marshd for the Didtrict of Kansas
shdl issue upon proper mation being filed, commanding him to advertise and el the described land
and red estate at public sale at the front door of the Seward County Courthouse, Liberal, Kansas,
as though taken on execution and without gppraisa, and subject to confirmation of the sde by this
court.

IT ISFURTHER ORDERED that plaintiff may bid up to the full amount dueit & thetime
of the sde without paying funds into the court, which bid shdl satisfy the requirement for a cash sde.

IT ISFURTHER ORDERED that out of the proceeds arising from the sde, there be
satisfied in the following order, asfar asthe same shdl be sufficient:

(1) Filing fees allowed pursuant to 28 U.S.C. § 2412(a)(2);

(2) Thecodsof the sde and of this action;

(3) Theinterest accruing on plaintiff’ sin rem judgment againgt defendant Toni M. Labes,




(4) PRantff’sinrem judgment againgt defendant Toni M. Labes, which is dso found to be

alien upon the subject red edtate; and

(5) The badance thereof, if any, be brought into this court to await its further order.

IT ISFURTHER ORDERED that the real etate being foreclosed upon and sold herein
shdl be sold a public sale in accordance with 28 U.S.C. 88 2001-2003, inclusive. Asadefault
occurred before one-third of the origina indebtedness secured by the mortgage was paid, the sde
shdl be subject to a redemption period not to exceed three months, pursuant to the provisions of
Kan. Stat. Ann. 8 60-2414, unless any rights of redemption are extinguished by the court or are
otherwise waived by the defendants. The sde shal be subject to any unpaid red property taxes or
Specia assessments.

IT ISFURTHER ORDERED that upon confirmation of the sde by this court, the United
States Marshal for the Didtrict of Kansas shdl issue a Certificate of Purchase to the purchaser,
unless the redemption period of the defendants is extinguished by the court or is otherwise waived
by defendants; in which event the United States Marshd shdl issue a Sheriff’s Deed to the
purchaser. If the defendants' rights of redemption are not extinguished or waived, then upon
expiration of the defendants redemption period without redemption of the property, the Marsha
shdl issue a deed conveying the red estate upon presentation of the Certificate of Purchase. This
deed shdl convey the red estate to the holder of the Certificate of Purchase, and the defendants

herein and al persons claiming by, through or under them, shal be forever barred and excluded of




any and dl right, title, estate, equity or interest in, claim to or lien upon or againgt the red estate or
any part or portion thereof.

IT ISFURTHER ORDERED that if the purchaser of the red estate is denied possession
thereof, aWrit of Assstance will issue out of this court upon the filing of a proper motion therefore
and without further order of the court to place the purchaser of the red estate in peaceable
possession thereof.

SO ORDERED.

Dated this 13th day of February 2006, at Kansas City, Kansas.

g Carlos Murguia

CARLOSMURGUIA
United States District Judge







