INTHE UNITED STATESDISTRICT COURT

DISTRICT OF KANSAS

RANDY PALMER,

Plaintiff,
V. CaseNo. 05-2372 - JWL
JO ANNE B. BARNHART,

COMMISSIONER OF
SOCIAL SECURITY,

Defendant.

MEMORANDUM & ORDER

Mr. Pamer brought this action pursuant to 42 U.S.C. § 405(g) seeking judicia review of
the find decison of defendant, the Commissoner of Socia Security, to deny his application for
disability insurance benefits under Title 1l of the Socid Security Act. The court referred this
metter to a Magidrate Judge, who issued a Report and Recommendation to affirm the decison of
the Adminigrative Law Judge (“ALJ"), who had affirmed the Commissioner’s decison.

The plantiff, through counsd, then submitted a single objection to the Magistrate Judge's
Report and Recommendation, arguing that the ALJ faled to recontact plaintiff's tresting physician
to reconcile an dleged conflict in the record. As explained below, the court disagrees with the
objection raised by Mr. PAmer. As a result, the court will adopt the decison of the Magidtrate
Judge and, ultimady, &ffirm the decison of the Commissoner to deny benefits to Mr. Pamer.

l. PROCEDURAL BACKGROUND




On May 31, 2002, Mr. Pdmer filed an application for a period of disability and disability
insurance benefits. He dleged an onsat of disability on February 2, 2002. His application was
denied both intidly and upon reconsderation, and at plaintiff’'s request, an adminigtrative law
judge (*ALJ) hdd a hearing on March 29, 2005, to explore this matter. Appearing with counsd,
plantff tedified that he suffered from pan and a vaiety of physcd and mentd imparments In
addition, Mr. PAmer’ swife and a vocationd expert testified at the hearing.

On April 20, 2005, the ALJ issued his written decison in which he dfirmed the
Commissoner’s denid of bendfits to Mr. Pdme. “The Commissoner follows a five-sep
sequentid evauaion process to determine whether a damant is disabled.” Doyal v. Barnhart,
331 F.3d 758, 760 (10th Cir. 2003); see also 20 C.F.R. § 404.1520 (explaning this five-step
process). In this case, the ALJ determined at step five that Mr. PAmer was not disabled. At step
five, the Commissoner has the burden to show tha a clamant retains the functiona cepacity to
do other work that exigs in the regional and nationa economies. See Odin v. Barnhart, 2003 WL
21666675 n.l1 (10th Cir. 2003) (citing Dikeman v. Halter, 245 F.3d 1182, 1184 (10th Cir.
2001)). Thus, dthough in this case the ALJ found that Mr. Pamer suffered from severe
imparments and could not return to his past work, the ALJ found that Mr. Pdmer retained the
resdua functiond capacity to perform a dgnificant number of jobs that exis in the regiond and
nationa economies.

After recaiving the ALJs unfavorable decison, Mr. Palmer requested review by the
Appeals Council. The Appeals Council, however, denied plaintiff’'s request for review. As a result

of tha denid, the ALJs decison became the find decison of the Commissoner. Threet v.




Barnhart, 353 F.3d 1185, 1187 (10th Cir. 2003). Upon Mr. Pdmer’s petition for judicia review
of that decison, the court referred the matter to a Magistrate Judge, who recommended that the
Commissona’s denid of benefits be affirmed based on subgtantiad evidence in the record. Mr.
Pdmer has filed an objection to the Magidrate Judge's Report and Recommendation, and this
meatter is now ripe for this court’ s review.
. STANDARD OF REVIEW OF THE COMMISSIONER’S DENIAL OF BENEFITS

This court has limited review of the Commissoner's determination that Mr. Pdmer is not
disabled within the meaning of the Social Security Act. Hamilton v. Sec'y of HHS, 961 F.2d
1495, 1497 (10th Cir. 1992). The court examines whether the Commissoner’s decison is
supported by substantial evidence in the record as a whole and whether the Commissioner applied
the correct legd standards. Langley v. Barnhart, 373 F.3d 1116, 1118 (10th Cir. 2004); Hamlin
v. Barnhart, 365 F.3d 1208, 1214 (10th Cir. 2004). *“Substantid evidence is such relevant
evidence as a reasonable mind might accept as adequate to support a concluson.” Doyal v.
Barnhart, 331 F.3d 758, 760 (10th Cir. 2003). “A decision is not based on substantial evidence
if it is oveewhdmed by other evidence in the record or if there is a mere scintilla of evidence
supporting it.” Langley, 373 F.3d a 1118 (quotation omitted); Hamlin, 365 F.3d at 1214 (same).
The court nether reweighs the evidence nor subdtitutes its judgment for that of the Commissioner.
Langley, 373 F.3d at 1118; Hamlin, 365 F.3d at 1214. Grounds for reversa exist if the agency
fals to apply the correct legd standards or fails to demonstrate reliance on the correct lega
standards. Hamlin, 365 F.3d at 1114.

As previewed ealier, “[tlhe Commissoner follows a fivestep sequentid evauation
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process to determine whether a damant is disabled.” Doyal, 331 F.3d a 760. This fivedep
andyss evaduates whether: (1) the damant is engaged in subgtantia ganfu  activity; (2) the
damat auffers from a severe imparment or combination of imparments, (3) the imparment is
equivdet to one of the imparments liged in the appendix of the rdevant disability regulation;
and (4) the clamant possesses the resdud functional capacity to perform his or her past work or
(5) other work in the nationd economy. Allen v. Barnhart, 357 F.3d 1140, 1142 (10th Cir.
2004); see 20 C.F.R. 88 404.1520(a)(4), 416.920(a)(4). The clamant bears the burden of proof
through step four, and, if the damat meets this burden, then the burden shifts to the
Commissioner a step five. Hackett v. Barnhart, 395 F.3d 1168, 1171 (10th Cir. 2005).
[11.  ANALYSISOF THE OBJECTION TO THE REPORT AND RECOMMENDATION
A. Standard of Review of the Report and Recommendation

The court reviews de novo those portions of the Magistrate Judge's Report and
Recommendation to which a written objection has been made. Fed.R.Civ.P. 72(b). As the
Magistrate Judge explicitly advised the paties in the concluson of his Report and
Recommendation, those portions to which neither party objects are deemed admitted, and failure
to object condtitutes a walver of any right to appeal. Hill v. SmithKline Beecham Corp., 393 F.3d
1111, 1114 (10th Cir. 2004).

In addition, a didrict court is afforded consderable discretion in determining what rdiance
it may place upon the magidrate judge's findings and recommendations. See Andrews v. Deland,
943 F.2d 1162 (10th Cir. 1991) (ating United States v. Raddatz, 447 U.S. 667 (1980)). Upon

receipt of a magidrate judge's report and recommendation, a district court may accept, reject, or
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modify the magistrate judge’ s disposition. 28 U.S.C. 636(b)(1) (1994); Fed.R.Civ.P. 72(b).
B. The Magistrate Judge' s Report and Recommendation

In his Report and Recommendation, the Magistrate Judge focused on the alegations raised
in Mr. Pamer's petition for judicid review. The Magisrate Judge summarized the factud
background and the ALJs decison in detaill, and the court will not repeat that discusson here.
Moreover, because the parties raised only one objection to the Report and Recommendation, the
court will focus on the Magistrate Judge's discusson of whether the ALJ falled to properly
recontact Mr. Padmer's tregting physcan, Dr. Amundson, to resolve a conflict in the record
regarding an improvement in Mr. Padmer’s condition following Dr. Amundson’s written responses
to aquestionnaire in February 2003.

As the Magidtrate Judge explained, Mr. PAmer objects to the ALJs anadysis of the medica
evaduation by the treating physician, Dr. Amundson, in February 2003. Based on Dr. Amundson’s
answers to a quesionnaire following that evdudion, Mr. Pdmer argued to the ALJ that his
condition met Liging 1.04A. But, as summarized by the Magistrate Judge, the ALJ gave “limited
weight” to the responses of Dr. Amundson, the tregting physdan, for seven reasons. (1) the
responses were provided less than two months after surgery; (2) the responses were provided only
a short time after plantff began post-surgery physcad therapy rehabilitation; (3) the responses
conflict with the findings and assessments in Dr. Amundson's subsequent treatment notes, (4) the
responses conflict with plantiff’s physcd therapy treatment notes, (5) the responses conflict
with the April 2003 functiond capacity assessment; (6) the responses conflict with the opinions

of the state agency physcdans who performed the initid and reconsderation RFC assessment; and
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(7) the specific requirements of Listing 1.04 are not met.

In evaluating this list, the Magidtrate Judge concluded that the seven reasons supplied by
the ALJ “are supported by the evidence in the record. Plaintiff attacks only two of the reasons
gven, ad then only impliedy. The [Magistrate Judge] finds that the ALJ properly evauated Dr.
Amundson’s opinion.”

The Magigrate Judge based his concluson on the Tenth Circuit's discusson in White v.
Barnhart, 287 F.3d 903 (10th Cir. 2001). In that case, the clamant argued that the ALJ should
have recontacted the tregting phydcian “to obtan a more detalled medicd examinaton and
disbility assessment.” Id. a 908. The court began by observing that, by regulation, the
Commissoner—and, as interpreted by the Circuit, dso an ALJ— has a duty to recontact the
tregting physcian if the information provided by a treating physcian is “inadequate’ for the ALJ
to deemine whether the damat is disabled. Id. (quoting 20 C.F.R. § 416.912(e)). More
specficdly, an ALJ mudt recontact a damant's doctor to obtan “additiond evidence or
daification” when “the report from [the clamant's] medical source contains a conflict or
ambiguity that must be resolved, the report does not contain dl the necessary information, or does
not appear to be based on medicdly acceptable clinicad and laboratory diagnogtic techniques” 20
C.F.R. §416.912(e)(1).

Contrary to the clamant’s argument in White, however, the Tenth Circuit in that case found
that the ALJ did not err by falling to recontact the treating physician:

For it is not the rgection of the treating physician’s opinion that triggers the duty

to recontact the physcan; rather it is the inadequacy of the “evidence’ the ALJ
“recaive[g] from [the damant’'s tregting physdan” that triggers the duty. See 20




CF.R. 8§ 416.912(e). The ALJ beieved the information he receved from [the
treeting physcian] was “adequate” for condderdion; that is it was not so
incomplete that it could not be considered. However, the ALJ dso believed that the
concluson [the tredting physcan] reached was wrong; that is it was insuffidently
supported by the record as awhole.

Given the nature and limits of our review, and given as wdl the detailed reasons
offered by the ALJ for regecting [the treating physician's] opinion, we do not
second-guess his decison. Much of the evidence in this close case was in conflict.
The ALJ was forced to weigh dl of it before reaching his decison. As we have said
repeatedly, we are unable to now rewegh that evidence and subgtitute our judgment
for his.

287 F.3d at 908-09.

Based on that guidance, the Magistrate Judge in this case concluded that the ALJ did not
breach a duty to recontact the damant's tregting physician. Instead of finding that the ALJ erred
by not recontacting the tregting physdan, the Magistrate Judge found that the treating physician
offered an adequate, though premature, disability evduation that was contradicted by dl of the
subsequent medicd evidence in the record:

[Pllantiff argues that because the ALJ found Dr. Amundson's opinion was proffered

too soon after surgery, this condtitutes a finding that the opinion was inadequate to

determine whether plantiff was dissbled. Contray to plantiff’s argument, the

ALJs reason conditutes a finding that plantiff was dgill recovering from surgery

when Dr. Amundson’'s opinion was formed, plaintiff's condition improved

theresfter, and the opinion would not be accepted as dating plantiff's leve of
functioning & the time the ALJ made his decison.

Alternatively, plaintiff argues that if the opinion was not ambiguous and was
adequate to make a determination, it should have been given controlling weight
because there was no other contrary substantia evidence of record. Dr.
Amundson’s opinion, in conjunction with the other evidence of record, was found
adequate by the ALJ to determine whether plantiff is disabled. The ALJ merely
determined for reasons given in the decison that the opinion was without persuasve
force regarding plantiff's condition after the date of the opinion and continuing
until the decison was made. That is precisey the kind of determination an ALJ
mugt make, and this court finds that the determination is supported by substantia




e\/idgwce in the record. The court finds no eror in evaduating Dr. Amundson's

opinion.

C. The Objection that the AL J Failed to Recontact the Treating Physician

Upon issuance of the Magidtrate Judge's Report and Recommendation, Mr. PaAmer dleged
that the Magidtrate Judge's aove andyss is incorrect. Relying on the decison in Robinson v.
Barnhart, 366 F.3d 1078, 1084 (10th Cir. 2004), Mr. Pdmer argued, “If the duty to recontact a
tregting source is not triggered in this case (where a treetment source has rendered an opinion, the
opinion was deemed to have been provided too ealy in time and the clamant has not been
examined for disability purposes snce the opinion was rendered) it begs the question under what
circumstances it might be triggered.”

Despite Mr. Pdmer’s objection, however, the court independently reaches the same
concluson as the Magidrate Judge regarding the ALJs duty in this case to recontact the treating
physcan, Dr. Amundson. The court discerns a digtinction between a conflict in the record, on the
one hand, and a conflict in the treating physcian’s report, on the other. The regulation at issue,
8 416.912(e)(1), dictates that the duty to recontact is present “when the report from your medica
source contans a conflict. . . .” 1d. That Stuation would occur, for ingance, where the treating
physcian’'s concluson contradicts the factud findings included in the same evduaion. In that
gtuation, the singular “report” contains a conflict. At the other end of the spectrum, there could
be a gtuation where the record as a whole contans conflicting evidence that the ALJ weighs and
then, based on an overdl assessment, decides whether the damaent is disabled. Because in that

gtuation the gngular “report” of the treating physcian does not contan a conflict, there does not

8




appear to be aduty for the ALJ to recontact the treating physician.

These two diffeent gtuations likedy explan why the Tenth Circuit reached opposte
conclusons regarding the duty to recontact a treating physician in White, 287 F.3d 903, and
Robinson, 366 F.3d 1078. In White, because the ALJ did not find that the treating physician’s
opinion was inadequate, there was no duty imposed on the ALJ to recontact the tregting physician.
As the court explained, “For it is not the rgection of the treating physcian’s opinion that triggers
the duty to recontact the physdan; rather it is the inadequacy of the ‘evidence the ALJ ‘receive(s|
from [the clamant’ § treating physician’ that triggers the duty.” 287 F.3d at 908-09.

In Robinson, by contrast, the ALJ rgected the treating physician’s opinion because the
treting physcian did not specify the reason he concluded that the clamant was dissbled. That
warranted remand, the Circuit held, because “the ALJs statement that [the tresting physcian’s]
records did not give a reason for his opinion that clamant is unable to work triggered the ALJs
duty to seek further development of the record before rgecting the opinion.” 366 F.3d at 1084.

In line with the Magistrate Judge, the court holds that the ALJs assessment in this case is
controlled by the andyds in White, rather than Robinson. Here, the ALJ did not give “limited
weight” to the treating physcian’'s February 2003 evduation because that evauation was based on
insuffident evidence or faled to state a reason for the physician’s assessment. Instead, as the ALJ
wrote in his opinion, the February 2003 opinion was ertitled to “limited weight” because it was
superceded by subgtantid evidence in the record that, without exception, contradicted the
asessment tha Mr. Amundson met Liding 1.04A. Based on what the ALJ described as a

longitudinad review of the evidence over time, he aticulated a reasonable bads for giving “limited




weight” to the February 2003 evduation: it was premature because it was too close in time to the
date of Mr. Pdmer's mgor surgery in December 2002. Moreover, the seven reasons listed by the
ALJ for giving “limited weight” to the treating physcian’s opinion reflect that there is subgtantiad
evidence in the record to support the concluson that Mr. Pamer is not disabled. Notably, it
appears to be undisputed that Mr. Pdmer improved in each later medica evauation, and contrary
to Mr. Pdmers objection, these included evduaions to determine disability. In sum, the
evaduation by the treating physician in February 2003 might have been adequate at the time it was
given; however, the overwhelming evidence reveded that Mr. PAmer was nat, in fact, disabled.

If the court were to follow Mr. Pdmer’'s expansive interpretation of 8§ 416.912(e)(1), then
an ALJ could never deny benefits to a dament without recontacting the clamant’s treating
phydcian if that tregting physcian had ever, a any time, determined that the clamant had medical
imparments uffident to conditute being disabled. That interpretation is entirdy unsupported
ather by the Socid Security regulaions or by the Tenth Circuit. Ingeed, the court will follow the
guidance from White that “it is not the rgection of the treating physician’s opinion that triggers
the duty to recontact the physdan; rather it is the inadequacy of the ‘evidence’ the ALJ ‘receive[s|
from [the clamant’ § treating physician’ that triggers the duty.” 287 F.3d at 908-09.

In this case, the ALJ did not determine that Dr. Amundson’'s February 2003 evauation was
inadequate. Instead, the ALJ determined that the February 2003 evaluation was superceded, and
without exception contradicted, by substantid evidence in the record that, as Mr. Palmer engaged
in physca therapy rehahilitation in the months following his December 2002 surgery, he was not

dissbled a step five of the andyticd framework. The court agrees with the Magistrate Judge's
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opinion that this finding is diginct from a finding that the treating physician’'s evauation was
entitled to “limited weight” because it was inadequate.
CONCLUSION
For the reasons explained above, the court agrees with the Magistrate Judge that the ALJ
did not breach any dleged duty to recontact the treeting physcian, Dr. Amundson. Therefore, the
court will adopt the Report and Recommendation of the Magistrate Judge and, as a result, affirm

the Commissioner’ s decision to deny benefitsto Mr. Pamer.

IT ISTHEREFORE ORDERED BY THE COURT THAT the court adopts the Magistrate

Judge's Report and Recommendation.  Accordingly, the decison of the Commissioner to deny

disaility benefitsto Mr. PAmer is affirmed.

IT ISSO ORDERED.

Dated this6™ day of June, 2006

g John W. Lungstrum
John W. Lungstrum
United States Digtrict Judge
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