IN THE UNITED STATESDISTRICT COURT
FOR THE DISTRICT OF KANSAS

KATRINA MICHAELIS,
Plaintiff, CIVIL ACTION
V. No. 05-2351-KHV

DELUXE FINANCIAL SERVICES, INC,,

Defendant.
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FINDINGS OF FACT AND CONCLUSIONSOF LAW

Katrina Michedlis filed suit againgt her former employer, Deluxe Financid Services, Inc. (“Deluxe’).
Fantiff dleges that Deuxe terminated her employment in retaiation for her gpped of the decison of the
employee benefits planadminigtrator to deny disgbility benefitsin violaion of the Employee Retirement Income
Security Act, 29 U.S.C. § 1001 et seq. Thismatter isbefore the Court on abenchtrid. The Court findsthat
Dduxeis entitled to judgment and makes the following findings of fact and conclusions of law, as required by
Rule 52(a) of the Federd Rules of Civil Procedure.

Findings Of Fact

From September 27, 1993 through April 1, 2005, defendant employed plantiff as amachine operator
a itsimprint plant in Kansas City, Kansas. Flaintiff’s functiona manager was Randy White, who reported to
Steve Oshinski, assstant operations manager. Oshinski reported to Dan Schwartz, plant operations manager.
Chris Ggewski was Human Resources (“HR”) manager of the Kansas City facility.

At Dduxe, plantiff was digible to participate in a short-term disability plan which The Hartford

Comprehendve Employee Benefit Service Company (“Hartford”) administered. Inthe spring of 2004, plaintiff




began experiencing a number of headth problems. Hartford gpproved a series of clams for disability benefits
for plaintiff from June 30 through October 8, 2004.

OnOctober 5, 2004, plaintiff caled Whiteand updated hmon her medicd status. Plantiff told White
that her family physician had not released her to work until November 8, 2004. Whitetold other management
employeesthat plaintiff would remainoff work through November 8. Sometime during October or November,
LisaLauver, who asssted Ggewski on HR matters, called Hartford to check onthe status of plaintiff’s daim.

OnNovember 2, 2004, after plaintiff went to her physician, she informed Whitethat her physicianhad
not released her to work until November 29, 2004. Maintiff returned to work on November 29, 2004. That
day, Lauver cdled the supervisor of Deluxe accounts at Hartford to expedite the review of plantiff’'s dam.
Lauver told plaintiff that Hartford <till had not received information from her doctor on her most recent clam.

On December 3, 2004, Gaewski and Lauver met with plantiff to discuss her benefits dam. They
explainedthat Hartford dill had not received informationfromher phys cian supporting her extended leavefrom
October 9 through November 28. They advised plaintiff that if Hartford ultimetely denied her benefitsclaim
for that period, she would be assgned attendance incidents under Deluxe absenteeism policy, and would be
required to pay 100 per cent of her medicd insurance premiums (i.e. both the employer and empl oyee portion)
for that period of unapproved leave.!

After the megtingwithplantiff, Gajewski followed up withHartford and determined that it had received

additiona documentation from plaintiff’s physician that afternoon. Later that day, Ggewski told plaintiff that

! Around November of 2004, Lauver informed at least one other employee that because
Hartford had denied her dam for short-term disability, Deluxe would assess attendance incidents under its
absentegiam poalicy.




Hartford had received some additional documentation from her physician. Ggewski asotold plaintiff that she
would contact the Deluxe corporate benefits department to request that it work with Hartford to expedite her
clam. Plantiff contacted Ggewski that evening to discuss in more detail her obligation to pay insurance
premiumsif Hartford denied her clam.

On December 9, 2004, Hartford notified plaintiff and Deuxe that it had denied plaintiff’s daim for
benefits from October 9 through November 28, but that she could appeal the decison. On December 17,
Ggewski told plaintiff that she owed 100 per cent of her medical insurance premiums (i.e. boththe employer
and employee contributions). For the period for which Hartford denied benefits, plaintiff’s obligation totaled
$1,700.00. Gaewski offered to hep plaintiff draft a letter to Hartford to ask for information necessary to
gpped the denid of benefits. Gaewski met with plaintiff and later drafted such a letter. In late December,
Gaewski gave the draft to Whitewho thengave it to plaintiff. Plantiff thanked White for providing the Ietter.
White reminded plantiff that because Hartford had denied her claim for the seven-week period, Dduxe would
assess seven attendance incidents for the seven weeks off work and place her on forma warning.?2 White
explained that if Hartford reverseditsdecision, Duxe would remove the incidentsfromher record. Whitetold
plantiff that he had been unable to enter the incidents in the computer system, but that he would try to do so
withinthe week and that he would give her the forma warning & that time. Plaintiff told Whitethat she did not
believe she should accrue incidents for her time off work. Paintiff aso expressed dissatisfaction with the

manner in which Deluxe had informed her of her reponghility for insurance premiums. White offered to help

2 Dduxeattemptsto follow a progressive discipline policy whichgenerdly includesthe following
steps: (1) coaching by an employee’ s immediate supervisor; (2) a formd warning; (3) a find warning and
(4) termination of employment.




plantiff in any way that he was able and stated that it washis hope that Hartford would respond favorably to
her gpped.

By letter dated January 4, 2005, plaintiff asked Hartford for information to pursue her appesl.
Fantiff’ sletter tracked the draft prepared by Ggewski. Plantiff did notinformanyone at Deluxe that she had
sent the letter to Hartford.

During the first week of January 2005, plantiff accumulated two more attendance incidents. On
January 12, Ggewski and White met with plantiff and gave her a find warning because she had received
9.5 attendanceincidentsina 12-monthperiod.® Ggewski and White explained that while under find warning,
plantiff would be ineligible for pay increases, promotions and drawings, but thet if Hartford reversed its
decison, Deluxe would remove the incidents from her record. Whitefurther explained that unless she accrued
additiond incidents, Deluxe would take her off warning status on November 1, 2005 -- or sooner if Hartford
reversed itsdecison. Plaintiff indicated that she understood, but she did not Sgn the final warning documen.
Faintiff asked to review her personnel file and requested a copy of the find warning document. Ggewski told
plantiff that she would check to see whether she could provide a copy of the warning, but that she could meet
plantiff the next day to review her file. Ggewski reminded plaintiff that she needed to re-pay Deluxe for her
insurance premiums for the period inwhichHartford denied benefits. Plantiff indicated that she was not going

to do so until her appeal was resolved.

3 Seven of the attendance incidentswerefromplaintiff’ ssevenweeksaoff from October 9 through
November 28. Under the absenteaiam policy, an employee who accrued Six attendance incidentsin arolling
12-month period received a formd written warning; an employee who accrued eight attendance incidentsin
a 12-month period recelved afind written warning; and an employee who accrued ten attendance incidents
in a 12-month period was subject to further discipline, up to and including termination.
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Later that same afternoon, plaintiff met with Lauver, Oshinski and White to review her personnd file.
Pantff fdt intimidated because Dduxe had three people present. Other than their presence in the room,
however, the three management employees did nothing to make plaintiff fed intimidated. Lauver told plantiff
that if she had questions, she could ask Ggewski. Plaintiff asked for the most current report of attendance
incidents. Lauver explained that such information was available on line. White told plaintiff that he would get
that information for her. Plaintiff dso asked about documentation summarizing her meeting with White and
Gajewski that morning. White explained that he was in the process of documenting that meeting and would
add the documentation to her file once he was finished.

OnJanuary 13, 2005, plaintiff met with Gajewski to review her personnd file indudinginformationthat
had not been avallddle the previous day. Plaintiff told Ggewski that Hartford and Deluxe had handled her
disability dlam poorly and that Deluxe had never placed her on warning before that incident. Plaintiff did not
see any disciplinary action formsin her file,

On January 18, 2005, plaintiff cdled the Deluxe Compliance Hotline. Plaintiff complained about the
attendanceincidents, thefind warning, her meeting with Gajewski and Lauver on December 3, her megtingwith
Ggewski and Whiteon January 12, and her obligationto pay insurance premiums. Plaintiff sated thet she fdt
like upper management was harassing her and she did not understand why (1) she was being punished for
attendance incidents that were not yet find or (2) three members of management were present when she
reviewed her file. When Ggewski and White learned that plaintiff had cdled the Dduxe hotline, they were
disgppointed, but not angry or particularly upset.

Connie Harris, the HR Facility Manager in SAt Lake City, Utah, investigated plaintiff’s hotline cdl.

Harris spoke with Ggewski on January 26, and with plaintiff on January 31 and February 4. In taking with
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Harris, plantiff again complained about (1) her reponghbility for insurance premiums and Gajewski’ spressure
for immediate payment; and (2) the attendanceincidents. Harristold plaintiff thet it was ultimately her decison
whether to pay the premiums, but that if she chose not to do so, her insurance coverage for October 9 though
November 28, 2004 would be cancelled. Harris promised to obtain specific information on re-payment of the
premiums.

Harris contacted Kathy King in the Deluxe corporate benefits department. King told Harris that
regardless of the outcome of plaintiff’s goped, plantiff wasrespongble for the employee portion of premiums
from October 9 through November 28, 2004 and that plaintiff needed to make arrangementsto repay that
portionby March 1, 2005 or plantiff’ sinsurancefor that period would be cancelled. Harrisstated that plaintiff
need not pay Deluxe s portion of the premiums pending her gppeal. On February 4, 2005, Harris relayed this
information to plaintiff and confirmed that plantiff would not be digible for a merit increase or bonus payment
until she was off warning satus.

On February 7, 2005, Harris concluded that management had handled plaintiff’ s attendance incidents
consgent with Deuxe policy, that management had timely provided plaintiff with information and that
management was not harassing plaintiff. Harrisdid note that three management employeesduring plaintiff’ sfile
review were unnecessary, but dso noted that Ggewski had spoken with White to inform him that he should
handle such requestsin the future.

On February 7, 2005, plantiff appealed the denid of her dam with Hartford. She did not inform
anyone at Deluxe that she had done so and Hartford did not communicate with Deluxe management on the
issue until late March of 2005, when it ultimately granted plaintiff’s apped.

On March 3, 2005, Ggewski noted in plaintiff’ sfile that over the prior month, plantiff had faled to




respond when Ggewski greeted her a work. 1n addition, Ggewski noted that plaintiff had waved a her in
an exaggerated, sarcastic manner earlier that day.

On March 8, 2005, plaintiff reviewed her 2004 annua evauationwithWhite. Under the category of
Teamwork/Commitment, White rated the plaintiff as “meets expectations” As aresult of this evauation,
plantiff received awage increase to $14.15 per hour. Because plaintiff was under afina warning, however,
the wage increase was not effective immediatdly.

OnMarch10, 2005, White noted in plaintiff’ s file that as she was leaving for adoctor’ s gppointment,
plaintiff responded tersely to his question about her work experience.

By letter dated March 29, 2005, Hartford informed plantiff that it had reversed its decision and
approved plaintiff’ sdamfor benefits through November 28, 2004. Hartford notified Ggjewski of itsdecison
by email onMarch 31, 2005. Upon receiving thisnotification, Deluxeremoved the seven attendanceincidents
from plantiff’ s record, removed plaintiff from warning status and awarded plaintiff a retroactive pay increase
to $14.15 per hour. King aso provided plaintiff a summary of the amounts that she would owe for the
employee portion of her insurance premiums from October 9 through November 28, 2004.

OnMarch31, 2005, Schwartzand Oshinski were Stting in Schwartz' s office whenthey noti ced plaintiff
wak back and forthwhile speaking in aloud tone. Later, Schwartz and Oshinski werewalking down the hall
toward the atriumwhen plantiff came up from behind them at argpid pace. Shebumped into Schwartz asshe
passed by, but did not offer anagpology. Plantiff then exhibited sgnsof eation, pumped her aamsup and down,
and stated wordsto the effect of, “What agreat day!” and “Yes, yes, yes!” Schwartz and Oshinski watched
as plantiff skipped through the atrium with her arms extended in the air. When she reached the other sde of

the atrium, she jumped, turned around, and pointed her index fingers toward Schwartz and Oshinski.




Schwartz and Oshinski found plaintiff’ s behavior to be unusua, and met withher later that day to find
out what was going on.  Schwartz told plaintiff that they typicaly did not see employees demondtrate joy at
work in that manner and asked her what was going on.  Paintiff initialy refused to answer, then findly said,
“Youknow.” After Schwartztold plaintiff that they actudly did not know, plaintiff stated that she was o happy
because Hartford had approved her short-term disability dam. Schwartz and Oshinski, who did not know
thisfact, told plantiff that they were happy for her. After plaintiff told Schwartz and Oshinski that Hartford hed
notified her by mail, Schwartz asked whether plaintiff had received the letter a work, perhaps explaining her
outburst. Plaintiff responded, “I don't haveto answer that. 'Y ou never talk to me sowhy should | talk to you?’
Schwartz asked plantiff what she had meant by her hand gesture, but plaintiff said that she did not mean
anything by it. When Schwartz asked plaintiff again about the hand gesture, she sated that she was “pleading
the Fifth,” and the discussion ended.

After leaving Schwartz' s office, plantiff told White that Hartford had granted her appeal and approved
her claim through November 28, 2004. White, who did not know this fact, told plaintiff that he was pleased
for her and that he would remove the attendance incidents from her record and ensure that she received a
retroactive pay incresse.

Shortly thereafter, Schwartz, Oshinski, White and Ggjewski met to discuss plaintiff’s behavior earlier
that day. They did not discuss terminating plaintiff’ s employment, but they agreed that White and Ggjewski
would have a coaching sesson with plaintiff the following day. Based onplaintiff’s conduct on March 31, as

well as other behaviors that were inconsistent withthe Deluxe Way Shared Vaues (“Dduxe Vaues'),* White

4 Dduxe Vdues are a compilation of core vaues, bdiefs and attitudesto which Dduxe expects

(continued...)




and Ggewski met with plaintiff the following day, April 1, 2005, to coach her on her behavior at work and,
more specificaly, her lack of openness and approachability and her unwillingness to treat co-workers and
managemert personng with respect and dignity.® They outlined to plaintiff those behaviors that were
inappropriate according to the Dduxe Vaues, induding statementslike, “I plead the Ffth” and “you never give
me the time of day, so why should | talk to you?" They dso discussed her interaction with Schwartz and
Oshinski the previous day and asked plaintiff how she felt the meeting with Schwartz and Oshinski had gone.
Pantiff stated that she would not respond. White and Gajewski gave plaintiff a coaching document titled,
Documenting Discipline, which sated asfollows:

Today Katrinaisrecaving aforma coaching about her behavior at work. Thisisnot awritten

warning. Recently, Katrinahasdisplayed inappropriate behavior according to our Deluxe Way

Shared Vaues. Specificdly, there has been feedback from a co-worker, leadership in the

fadlity and key personnd elsewhere within Dduxe that Katrina does not aways display

gppropriate work etiquette. Specificaly, the feedback has indicated that she can be difficult

to approach, in conversations can be rude, and may not always respond when greeted. . . .

As of thisnotice, she should demonstrate openness, respect and dignity towards al Deuxe

employees. Further displays of such inappropriate behavior will lead to further disciplinary

action, up to and indluding termination.®

Whitetold plaintiff that her behavior could not continue because it was incongstent withDduxe Vaues. Fantiff

4 .
(...continued)

itsemployeesto adhere. Thevauesinclude openness, trust and integrity; recognition and collaboration; respect

and dignity; customer focus, partnering for the common god; and innovation.

5 Throughout plaintiff’s tenure, but escaaing in January through March of 2005, plaintiff had
difficulty getting dong with co-workers and was generaly consdered unapproachable by teammembersand
management dike.

6 OnMarch3, 2005, Ggjewski noted that over the previous month, plaintiff had failed to respond
when Gajewski had greeted her at work. Additionally, that morning while at a workstation outside of
Ggewski’ soffice, plantiff turned and waved at Ggewski inan exaggerated, sarcastic fashion. Likewise, White
noted that on at least two occasionsin March of 2005, plaintiff responded tersely to hisrequest or question.
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told White that she did not fed that her behavior was wrong and refused to acknowledge a need to change.
White and Ggewski told plaintiff that the purpose of the meeting wasto give her a clear understanding of the
need to change her behavior and asked her if she understood specifically which behaviors needed to be
changed. Plantiff repeated that she did not fed that her behavior needed correction. Plaintiff refused to sign
the coaching document and | ft the room gtating, “I’ m done.”

White and Ggewski discussed the meeting with Schwartz and determined that White and Ggjewski
should have another coaching sesson with plaintiff. Schwartzdid not expect White and Gagewski to terminate
plantiff’s employment in the coaching sesson. White and Ggewski concluded that if, after recelving severd
opportunities, plantiff dill refused to acknowledge what was asked of her and commit to changing her behavior,
they would terminate her employment. White requested that plaintiff meet with him and Ggewski again that
afternoon.

Shortly thereafter, Gagjewski and White met with plaintiff a second time. Whiteagain discussed in detall
the conduct which had led to coaching and explained why such conduct wasinconsstent with Deluxe Vaues.
Whiterepeated Deuxe expectations for plantiff’ sbehavior with respect to openness, gpproachability, respect
and dignity. White asked plaintiff whether she understood what was asked of her, but she did not respond.
White proceeded to again review the coaching document with plantiff and gave specific examplesof plaintiff’'s
behavior that did not meet Dduxe Vaues. Whitethen asked plaintiff if she understood the coaching document
and what was required of her. Plaintiff initidly did not respond, but then asked, “Are you going to make my
day today or what?’

White explained to plantiff that her failure to respond to his question was insubordination and that her

continued refusa to answer could lead to the termination of her employment. White proceeded to review the
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coaching document with plaintiff athird time. When White asked plaintiff again whether she understood the
document and what was asked of her, she did not respond. White told plaintiff that because of her
insubordinate behavior, the situation had become unmanagesble, she wasno longer agood fit a Deluxe, and
her employment was terminated.

Pantiff got up from her seat, gestured asif to say “Yes” and exhibited dation. After plantiff left the
room, she danced around and skipped as White escorted her to gather her personal belongings. When plaintiff
left the building, she told White goodbye and skipped through the parking lot.

On Augud 9, 2005, plantiff filed asngle clam of retdiation in violation of the Employee Retirement
Income Security Act (“ERISA”), 29 U.S.C. 8 1001 et seq. Plantiff seeks back pay, reinstatement or front
pay, lost benefits and attorneys fees and costs.

Conclusions Of Law

Rantiff damsthat Deluxe retaliated againgt her in violation of Section 510 of ERISA, whichprohibits
retdiation agang an employee for exercigng any right to which she is entitled under the provisions of an
employee bendfit plan. 29 U.S.C. § 1140 (prohibits discharge or other discriminatory acts against plan
participant for exercisng right under employee benefit plan). To prevail under Section 510, anemployee must

demongtrate that defendant had the specific intent to interferewithher ERISA rights. See Phelpsv. Field Red

Estate Co., 991 F.2d 645, 649 (10th Cir. 1993). The employee can satisfy her burden by relying on ether

direct or circumgantid proof of defendant’s intent.  See Cunningham v. Adams, 106 Fed. Appx. 693, 698

(10th Cir. Aug. 10, 2004) (citing Garratt v. Walker, 164 F.3d 1249, 1256 (10th Cir. 1998) (en banc)).
Fantiff hasnot shownthat when Deluxe terminated her employment on April 1, 2005, it was motivated

by the specific intent to retdiate againgt her for appeding the denid of her daim for plan benefits or exercising
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any other right under ERISA. See, ., Hopkinsv. Seagate, 30 F.3d 104, 106 (10th Cir. 1994); Phelps, 991
F.2d at 649. Fantiff relies on the following circumsantia evidence of defendant’s intent to retdiate: (1) the
close temporal proximity between her successful apped to Hartford and her termination; (2) a pattern of
adverse actions, which began shortly after plaintiff engaged in protected activity under ERISA, culminating in
plantiff's discharge; (3) prior treetment of plantiff; and (4) Deluxe' s violation of written policy regarding
plantiff’ stermination. Plaintiff also arguesthat the Court can infer retdiation because defendant’ s stated reason
for terminating her employment, i.e. her insubordination during the coaching sessons onMarch 31 and April 1,
2005, is unworthy of credence.’

In plaintiff’s proposed conclusons of law, plantff states that the specific right which she exercised

under ERISA was the filing of her successful appeal withHartford.? Plaintiff’ sPrdiminary Proposed Findings

! Hantiff argues that after a full trid on the merits, the burden-shifting framework under
McDonnell DouglasCorp. v. Green, 411 U.S. 792, 802-04 (1973), drops out and there remains only asngle
overarching issue whether defendant took adverse action againgt plantiff because she engaged in protected
activity. Plaintiff’s Preliminary Proposed Findings Of Fact And Condlusions Of Law (Doc. #50) at 10 (citing
Kendrick v. Penske Trangp. Servs., Inc., 220 F.3d 1220, 1226 (10th Cir. 2000)). Attrid, however, aplantiff
can meet her burden on the overarching issue of retdiation through the combinationof a prima facie case and
aufficient evidence to find that the employer’ s asserted reason for the adverse action is fse. See Reevesv.
Sanderson Plumbing Prods., Inc., 530 U.S. 133, 148 (2000). Although the burden-shifting framework and
the presumption of discrimination “drops out of the picture’” once defendant meets its burden of producing a
legitimate non-retdiatory reason for the adverse action, St. Mary’s Honor Cir. v. Hicks, 509 U.S. 502, 511
(1993), the trier of fact may still consder the evidence establishing plaintiff’s primafacie case “ and inferences
properly drawn therefrom . . . onthe issue of whether the defendant’ s explanationis pretextua.” Reeves, 530
U.S. at 142 (quoting Tex. Dep't of Community Affairsv. Burdine, 450 U.S. 248, 255 n.10 (1981)).

8 Attrid, plaintiff suggested that the specific incident whichtriggered Deluxe sretdiatory conduct
was her hatline cal to Deluxe management on January 18, 2005, and that telephone call was protected activity
under ERISA. See Closang Argument By Plaintiff’s Counsd. Plaintiff has cited no authority to establish that
ahatline call is protected activity under ERISA, and Deluxe did not provide the hotline as part of its ERISA
plan. See supratext a 11 (plaintiff must show connection between adverse action and her exercise of right
under ERISA).
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Of Fact And Conclusions Of Law (Doc. #50) at 10-12.
l. Circumstantial Evidence Of Retaliation

Pantiff argues that the close temporal proximity between the filing of her apped with Hartford on
February 7, 2005 and the termination of her employment on April 1, 2005 suggests that defendant retdiated
agang her because she gppeded the denid of benefits. In addition, plaintiff relies on the tempora proximity
between when she learned that Hartford had granted her appeal (March 31, 2005) and the termination of her
employment (the following day). Despite the tempord proximity between these events, the record isclear that
Dduxedid not terminate plantiff’ semployment because she had appeal ed the denid of benefits or because she
ultimately received benefits. In generd, Deluxe HR and management employees attempted to asss plaintiff
with her dams and her appeal to Hartford. Indeed, in June of 2004, White and Ggewski suggested that
plantiff apply for benefitsand gave her indructions how to do so. During plaintiff’ sleave, Ggewski and Lauver
communicated with plaintiff and Hartford on several occasions to hdp plaintiff manage her dam. After plaintiff
returned to work, Ggewski and Lauver continued to follow up with plaintiff and Hartford to extend her dam
through November 28. After Hartford denied plaintiff’sclaim for the extended period through November 28,
Gajewski and White met withplaintiff to assist withher appedl. D uxe personne had no ill will toward plaintiff
because she applied for benefits or appeaed Hartford's decision to deny benefits for the extended period
through November 28.

Pantiff concedesthat before her hatline cdl in January of 2005, White and Gajewski helped with her
appedl to Hartford. Plaintiff daimsthat after the hotline call, White and Ggjewski did nothing to hep with her
apped. Even if the hotline cal was protected activity under ERISA, neither White or Gajewski were

particularly upset by the fact that plantiff had caled the hotline. In addition, plaintiff does not explan how
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Whiteand Ggewski could (or should) have helped with her gpped. Plaintiff did not seek additiond hep and
ghe did not evenadvise White or Ggjewski whenshe filed her gppedl. Inany event, Hartford (not Deluxe) was
handling the gpped a that point. White and Gajewski had no mative to retdiate againgt plaintiff either for her
hotline cal or her gpped of the denid of benefits.

Faintiff also arguesthat she suffered a pattern of adverseactionswhichbegan shortly after she engaged
inprotected activity under ERISA, suggesting that her discharge wasinretaiationfor her appeal. Asexplained
above, plantiff first engaged in protected activity in June of 2004 — some seven months before she clamsto
have suffered any adverse action. The Court doesnot find any pattern of adverse actionsafter plaintiff’ sapped
to Hartford in February of 2005. The dleged adverse actions (such as assessing plaintiff attendance incidents)
occurred in December of 2004 and January of 2005. Deluxe assessed plaintiff attendance incidents under the
absenteaism policy because Hartford notified Deluxe that it had denied plaintiff's daim for benefits through
November 28, not because plantiff later decided to appea Hartford's decison or because plantiff was
contemplating such an gpped.

Pantiff next argues that defendant’s prior treatment of her suggests that defendant terminated her
employment in April of 2005 because she filed an gpped withHartford. Plantiff’ sprior work history, without
ggnificant incident or discipling, is circumgantid evidence in support of this argument. At the sametime, as
explained above, Deluxe personnd had no il will toward plantiff because she applied for benefitsor appeaed
Hartford’ sdecisionasto the extended period through November 28. In addition, defendant told plaintiff that

she would accrue attendance incidents before she filed her gppedl in February of 2005.

Fndly, plantff argues that Deluxe acted contrary to written policy in terminating her employmen.

Deluxe written policy generdly provides that an employee will be coached and receive aformal warning and
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afind warning before termination. Here, Deluxe management determined that plaintiff was essentidly refusing
to be coached. Deuxe management gave plaintiff severd chances to acknowledge that her behavior was
inappropriate and to acknowledge what Deluxe was asking her to do, but plantiff either did not respond or
refused to acknowledge that her behavior was inappropriate. Deluxe written policy did not address this
particular Stuation. On April 1, 2005, White explained to plaintiff that her failure to respond to his question
wasinsubordination. White proceeded to review the coaching document with plantiff athird time, but she did
not respond to his questions. Deluxe could have given plaintiff awritten warning at that point, but White had
dready determined tha plaintiff’ sinsubordinate behavior was unmanagegble and that her employment should
be terminated immediatdy. Inlight of plaintiff’ scontinued refusal to answer questionsand her baiting of Deluxe
management to “make her day,” Deduxe s falure to give plantiff a written warning before terminating her
employment does not suggest retaiation for her exercise of rights under ERISA.®
. Evidence Of Pretext

Haintiff argues that defendant’s stated reason, i.e. her dleged insubordination during the coaching
sessonsonMarch 31 and April 1, 2005, isunworthy of credence. The rdevant issue isnot whether the stated
reasons for terminationwerewise, far or correct but whether defendant honestly believed inthose reasons and

acted in good fath. Stover v. Martinez, 382 F.3d 1064, 1076 (10th Cir. 2004). In examining thisissue, a

court mugt “look at the factsas they appear to the person making the decisionto terminate plantiff.” Kendrick,

220 F.3d a 1231. The Court’sroleis not to second guess an employer’s business judgment. Stover, 382

o No evidence suggests that Deluxe personnd or the company would benefit, financiadly or
otherwise, if they terminated plaintiff’ semployment. SeeLipev. Mid-Central, Mfg., No. 05-1009-JTM, 2005
WL 3430421, at*5 (D. Kan. Dec. 8. 2005) (no basis for condluding that terminationof plaintiffs employment
yielded or could be expected to yield any direct benefit to defendant).
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F.3d at 1076.
A plantiff can show pretext by pointing to “such weaknesses, implaushilities, inconsistencies,
incoherencies, or contradictionsin the employer’ sproffered legitimate reasons for its action that a reasonable

fact finder could rationdly find themunworthy of credence.” Morganv. Hilti, Inc., 108 F.3d 1319, 1323 (10th

Cir. 1997) (quotations omitted). While “[t]his burden is not onerous. . . it isaso not empty or perfunctory.”
Id. a 1323-24. A plantiff typicaly makes a showing of pretext in one of three ways. (1) evidence that
defendant’ s stated reason for the adverse employment action was fase, i.e. unworthy of belief; (2) evidence
that defendant acted contrary to a written company policy prescribing the action to be taken under the
circumstances, or (3) evidence that defendant acted contrary to an unwritten policy or contrary to company

practicewhenmaking the adverse employment decisionaffecting plantiff. Kendrick, 220 F.3d at 1230. More

specificdly, evidence of pretext may include, but is not limited to, “prior trestment of plaintiff; the employer's
policy and practi ceregarding minorityemployment (incdluding statistical data); disturbing procedural irregularities

(eg., fdgfying or manipulating . . . criteria); and the use of subjective criteria” Smmsv. Okla ex rel. Dep't

of Menta Hedth & Substance Abuse Servs,, 165 F.3d 1321, 1328 (10th Cir.), cert. denied, 528 U.S. 815

(1999).

Faintiff hasnot offered evidencethat would tend to prove that the decisionto terminate her employment
was connected with, muchless motivated by, her appeal toHartford. Onthe other hand, Deluxe has presented
ample evidence supporting its legitimate non-retaiatory reason for plaintiff’s termination, specificdly, her
insubordination toward management personnd on March 31 and April 1, 2005. Deduxe management
demanded that plaintiff admit that her conduct was inappropriate and that she needed to change her behavior,

and plaintiff refused to answer severa of White's questions. This conduct, combined with plaintiff’ ssarcastic
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question whether Ggjewski and White were going to make her day, caused Dduxe to concludethat plaintiff’s
insubordination was unmanagesable. It therefore terminated her employment.  The decision to terminate
plantiff’ semployment might seem harsh because management effectively refused to continue the employment
relationship unless she admitted that her conduct had been ingppropriate. On the other hand, plaintiff refused
to evendiscusstheissueinsevera instances during the coaching sessions, and plantiff’ sconduct could be easlly
seen as an effort to goad Dduxe into terminating her employment (perhaps stting it up for a retdiatory
discharge lawsuit). Plaintiff and Deluxe management reached animpasse which lasted more than one day, over
three coaching sessons.  In these circumstances, Deluxe could reasonably determine that plaintiff was
insubordinate and that she would not be a productive employee in the future. The Court’s only roleisto
determine whether the proffered reasonfor termination is a pretext for retdiation under ERISA. Absent such

ashowing by plaintiff, the Court will not second-guess Deluxe' slanvful busnessdecison. See, eq., Winkd v.

Kennecott Holdings Corp., 3 Fed. Appx. 697, 706 (10th Cir. 2001) (citing Smms, 165 F.3d at 1330 (court

not super personnd department that second-guesses lawful employer business judgments)).

IT ISTHEREFOREORDERED that the MotionFor Judgment AsA Matter Of L aw Of Defendant

Dduxe Financid Services, Inc. (Doc. #59) filed September 15, 2006 be and hereby is OVERRULED as

moot.
IT ISFURTHER ORDERED that plantiff take nothing on her claim against defendant. The Clerk
isdirected to enter judgment in favor of defendant.
Dated this 23rd day of January, 2007 at Kansas City, Kansas.
g Kathryn H. Vratil

KATHRYN H. VRATIL
United States Digtrict Judge
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