IN THE UNITED STATESDISTRICT COURT
FOR THE DISTRICT OF KANSAS

KATRINA MICHAELIS,

Plaintiff,
CIVIL ACTION
V.
No. 05-2351-KHV
DELUXE FINANCIAL SERVICES, INC,,

Defendant.
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MEMORANDUM AND ORDER

This matter is before the Court on Defendant’s Motion To Dismiss Plaintiff’s Jury Demand And

Request For Legd Reief (Doc. #7) filed September 13, 2005. For reasons stated below, the Court

overrules defendant’ s motion.

Factual Background

Faintiff’s complaint dleges the following facts:

From September of 1993 through April 1, 2005, defendant employed plaintiff. Hartford Benefit
Management Services (“Hartford”) administered defendant’ s health and disability benefits. In the soring
of 2004, plaintiff beganexperiencing anumber of hedth problems. Hartford approved aseriesof plaintiff’'s
clamsfor disability benefits for the period from June 30 through October 8, 2004. For the period after
October 8, 2004, Hartford requested documentation from plaintiff’ s tregting psychiatrist. After reviewing
the documentation, Hartford denied plaintiff’s claim for benefits from October 8 through November 29,
2004. Paintiff appealed the decison. On March 29, 2005, Hartford reversed its decision and extended

plaintiff’s disability benefits through November 29, 2004.




OnMarch31, 2005, shortly after plantiff learned of Hartford' sdecisionto award benefitsthrough
November 29, 2004, she took a break at work. While on bresk, she jumped and spun around. Two
supervisors witnessed plaintiff’ s “ celebration” and asked her why she was so happy. Plaintiff responded
that she was “taking the fifth.” The next day, on April 1, 2005, one of plaintiff’s supervisorsinformed her
that “taking the fifth” would not be tolerated, that such conduct wasnot the “ Dduxe Way” and that because
of her conduct, her employment would be terminated immediately.

OnAugus 9, 2005, plantiff filed asangledamof retdiationin violation of the Employee Retirement
Income Security Act (“ERISA”), 29 U.S.C. 8§ 1001 et seq. Plantiff seeksback pay, renstatement or front
pay, lost benefitsand attorneys feesand costs. Defendant seeksdismissa of plaintiff’ sclamsfor back pay,
front pay, and lost benefits, and her demand for ajury trid.*

Standards For Motions To Dismiss Under Rule 12(b)(6)

A Rule 12(b)(6) motionshould not be granted unless“it appears beyond doubt that the plaintiff can

prove no set of factsinsupport of [her] damwhichwould entitle [her] to rdief.” GFE Corp. v. Associated

Wholesde Grocers, Inc., 130 F.3d 1381, 1384 (10th Cir. 1997) (quoting Conley v. Gibson, 355 U.S.

41, 45-46 (1957)). The Court accepts dl well-pleaded factua dlegetions in the complaint as true and
drawsdl reasonable inferencesfromthosefactsin favor of plantiff. See Shaw v. Vadez, 819 F.2d 965,
968 (10th Cir. 1987). Inreviewing the sufficiency of plantiff’scomplaint, theissueis not whether plantiff

will prevail, but whether plaintiff is entitled to offer evidenceto support her dams. See Scheuer v. Rhodes,

416 U.S. 232, 236 (1974). Although plaintiff need not precisaly state each eement of her daims, she must

! Defendant’ s motiondoes not contest plaintiff’ sdaims for reingtatement and attorneys fees
and costs.




plead minimd factual dlegations onthose materia e ements that must be proved. See Hall v. Bdlmon, 935
F.2d 1106, 1110 (10th Cir. 1991).
Analysis

l. Claims For Back Pay, Front Pay And L ost Benefits

Defendant argues that the Court should dismiss plaintiff’s clams for back pay, front pay and lost
benefits because they condtitute legd relief which is not available under ERISA. ERISA Section 510
prohibitsretdiationagaingt an employeefor exercisngany right to whichshe is entitled under the provisions
of anemployee benefit plan. 29 U.S.C. 8§ 1140. ERISA Section 502(a)(3) alows an employeeto file suit
for “gppropriate equitable reief.” 29 U.S.C. § 1132(a)(3). Under Section 502(8)(3), “equitable relief”

means those categories of relief that were “typicaly avalablein equity.” Mertensv. Hewitt Assocs., 508

U.S. 248, 256 (1993). Fantiff generaly cannot recover compensatory damages under Section 502(a)(3)

because they are based on plantiff's loss rather than defendant’s gain. Millsgp v. McDonnell Douglas

Corp., 368 F.3d 1246, 1254 (10th Cir. 2004).

In Great-West Life & Annuity Ins. Co. v. Knudson, 534 U.S. 204 (2002), the Supreme Court

addressed the scope of equitable relief which is avallable under Section 502(a)(3). To define the scope
of appropriate equitable relief, the Supreme Court looked at the historica ditinction between actions a
law and thoseinequity and, inparticular, the digtinctionbetweenredtitutionat law and restitution in equity.
Redtitution at law was generdly avalable where aplaintiff could not assert title or right to possession of
particular property, but could show just grounds for recovering money to pay for some benefit which
defendant had received from him. |d. at 213. Because plaintiff in such acase sought to obtain ajudgment

imposing personal liability upon defendant, courts characterized suchdams aslegd ones. 1d. Incontrast,
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restitution in equity ordinarily was available “where money or property identified as belonging in good
conscience to the plantiff could clearly be traced to particular funds or property in the defendant’s
possesson.” 1d. Because the plaintiff in Great-West did not seek restoration of particular funds or
property in defendant’s possession, the Supreme Court characterized the remedy as a legd one not
available under Section 502(a)(3).

In this case, plantiff argues that her dam for back pay and lost benefits is “incidentd to or
intertwined with rengatement,” which is an equitable remedy. The Supreme Court has recognized that a
damwhichseeks amonetary award may be considered an equitable one if it is“incidentd to or intertwined

withinjunctive relief [or reinstatement].” Chauffeurs, Teamsters & Helpers, Local No. 391 v. Terry, 494

U.S. 558, 571 (1990); see Millsap, 368 F.3d at 1255. InMillsap, plantiffs aleged that defendant closed
aparticular plant to prevent them from attaining digibility for benefits under their penson and hedth care
plans. Seeid. at 1248. Rantiffs requested damages, an order requiring defendant to make restitution to
their benefit plans and any other equitable or remedid relief. The didrict court bifurcated the case into
liability and remedid phases. After abench trid, the district court concluded that defendant had violated
Section 510 of ERISA. In the remedia phase, plantiffs argued that defendant’ s violation entitled them to
lost benefits, back pay and reinstatement, or front pay inlieuof reinstatement. Seeid. at 1249. Thedidrict
court ruled that reingtatement and front pay were not appropriate because it could not find that absent
defendant’ sretdiatory action, the plant would still be open. 1t held, however, that plaintiffs could recover
back pay as “equitable rdief” under ERISA Section 502(a)(3). Seeid. The Tenth Circuit reversed,
reasoning that plaintiffs clam for back pay was “legd rdief” which was unavallable under ERISA. See

id.




In Millsap, the Tenth Circuit rgected plaintiffs argument that their back pay claim was equitable
because it was “a monetary award incidenta to or intertwined with reingatement.” 1d. at 1255. Millssp
noted that the “incidenta to or intertwined with” exceptiondid not apply where plaintiffs sought only back

pay and benefits. Seeid.; seedso Great-West, 534 U.S. at 218 (when plaintiff sought back pay absent

other equitable relief, back pay was legd relief not authorized by Section 502(a)(3)); Terry, 494 U.S. at
562-63,571 (back pay and lost benefitsnot available after plantiffs dismissed damfor reingatement when
remedy became unavailable after employer filed bankruptcy). Millsap dso noted thet even if the didtrict
court had not dismissed plaintiff’ srequest for reinstatement, the“incidenta to or intertwined with” exception
would not apply. See Millsap, 368 F.3d at 1256. Because plaintiffs sought more than$90 millioninback
pay, the potentia award was not merdly “incidentd” to their request for reinstatement. See id. at 1257.
Inaddition, becauseplantiffscould only seek equitable relief under Section502(a)(3), their back pay dam
for monetary damages could not be consdered “intertwined” with their reinstatement clam. Seeid.
Here, defendant argues that Millssp precludes plantiff's daim for back pay and lost benefits.
Fantiff maintains that Millsap does not apply becauise plaintiffsin that case sought back pay as a stand-
aone remedy and not in conjunction with their dismissed dam for reinstatement. Even where back pay
issought inconjunctionwithequitable relief such as restatement, however, plaintiff must show that thedam
for back pay is“incidentd to or intertwinedwith” the damfor equitable rdief. Seeid. at 1256-57. Fantiff
seeks “in excess of $100,000, consisting of back pay, reingtatement or front pay, lost benefits, attorneys
fees and costs.” Complant (Doc. #1) filed August 9, 2005 at 5. The Court is doubtful that plaintiff’'s
clamsfor back pay and lost benefitswill survive summary judgment under Millsap. Based on the genera

dlegations of the complaint, however, the Court cannot determine as amatter of law that plaintiff’sclam
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for back pay and lost benefitsis not “incidental” to her claim for reinstatement.? The Court therefore must
overrule defendant’ s motion to dismiss plaintiff’s claim for back pay and lost benefits.

Defendant next arguesthat Great-West and Millsapprecludeplaintiff’ sdamfor front pay. Plantiff

mantains that her daim for front pay should be consdered equitable in nature because it is ordinarily
awarded when the remedy of reingtatement is not appropriate. Since Great-West, digtrict courts have
reached different conclusions whether aplaintiff canrecover front pay under Section 502(a)(3). Compare

DePace v. Matsushita Elec. Corp., 257 F. Supp.2d 543, 565-66 (E.D.N.Y. 2003) (as dternative to

reinstatement, front pay is equitable remedy); Kollman v. Hewitt Assocs., LLC, 2004 WL 1211961, at

*4 (E.D. Pa. Apr. 14, 2004) (monetary damages may be appropriate dternative remedy to reinstatement)

with Kollman v. Hewitt Assocs., LLC, 2005 WL 1941658, at *9 (E.D. Pa. Aug. 11, 2005) (sustaning

2 As explained above, Millssp held that a back pay dam for money damages cannot be
conddered “intertwined” with areingatement clam because a plaintiff under Section 502(a)(3) can only
seek equitablerelief. See Millsap, 368 F.3d at 1257. Millsap dso noted that the remedies of back pay
and reingatement are not intertwined with each other because they are in no way dependent upon one
another. Id. at 1257 n.14. Accordingly, plaintiff here cannot assert aclaim for back pay and lost benefits
under the “intertwined with” exception.

Haintiff may be able to show that her daim for back pay and lost benefits stisfies the “incidenta
to” exception. In Millsap, the maority regected the dissent’s suggestion that back pay should be
characterized as eguitable whenever the award isrequested withreinstatement. Seeid., 368 F.3d at 1256
n.12. Themgority noted that in a least one other casein which plaintiff requested reingtatement, the Tenth
Circuit had rgjected adamthat back pay was equitable because “the focus of the plaintiff’scomplaint was
on the recovery of legal damages” 1d. (ating Skinner v. Total Petro., Inc., 859 F.2d 1439, 1444 (10th
Cir. 1988)). Millsap emphasizesthat back pay should be consdered alegd remedy which is unavailable
under ERISA unlessplaintiff can satisfy the limited exceptionfor relief that is*incidenta to” her request for
reingatement. Millsap did not et forth precisely how minima the claims for back pay must be to satisfy
the“incidentd to” exception. Based onthe broad nature of plaintiff’ scomplaint in this case, however, the
Court cannot find beyond doubt that plantiff “can prove no set of facts in support of [her] dam which
would entitle [her] to relief.” Conley, 355 U.S. a 45-46. At the sametime, it is difficult to envison how
plaintiff can seek or recover any gppreciable amount of back pay in this case without converting her daim
for back pay to one that is more than “incidental to” her claim for reinstatement.
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motion for summary judgment on dam for front pay where no readily traceable funds over which

congtructive trust or other equitable remedy could be imposed); Serpav. SBC Telecomms,, Inc., 318 F.

Supp.2d 865, 873-874 (N.D. Cd. 2004) (front pay and logt benefits are legd redtitution which is
unavalable under Section502(a)(3) and Great-West). The Court need not address the issue at thisstage

because plaintiff’s clam for reingtatement is clearly equitable in nature. See Lorillard v. Pons, 434 U.S.

575, 583 n.11 (1978) (judgments compelling employment, reinstatement or promotion are equitable). If
plaintiff establishes that defendant violated ERISA, and reinstatement is not appropriate, the Court will
address whether front pay is an appropriate equitable aternative under ERISA. The Court overrules
defendant’ s motion to dismiss on thisissue.
I. Jury Trial

Defendant argues that plaintiff is not entitled to a jury trid on her claim because clams under
ERISA Section502(a)(3) are equitable innature.® InMillsap, the Tenth Circuit dassified back pay aslegd

relief. See 368 F.3d at 1254-56. As noted above, at this stage, the Court cannot determine as a matter

3 Defendant cites a number of cases which have held that where the legd remedy sought
under ERISA Section502(a)(1)(B) is “incidenta to or intertwined withequitable rdief” and the combined
remedly is predominatdly equitable, the Seventh Amendment does not providearight toajury trid. See,
eg., Adams v. Cyprus Amax Minerds Co., 149 F.3d 1156, 1162 (10th Cir. 1998); Tischmann v.
I TT/Sheraton Corp., 145 F.3d 561, 568 (2d Cir.), cert. denied, 525 U.S. 963 (1998). Hantiff argues
that sheisentitled to ajury trial because she also seeks back pay as aremedy whichislegd innature. The
Tenth Circuit, however, has held that where the legal remedy sought under ERISA Section 502(a)(1)(B)
is“incidentd to or intertwined withequitable relief” and the combined remedly is predominately equitable,
the Seventh Amendment does not providearight toajurytrid. See Adams, 149 F.3d at 1162. The Court
need not determine whether Adams applies to claims under Section 502(a)(3). Even under the standard
articulated in Adams, the Court cannot determine as ameatter of law that plaintiff’ slega daimfor back pay
and logt bendfits is “incidentd” to her dam for reingtatement or whether the combined remedy is
predominately equitable.




of law that plaintiff’s clam for back pay and logt benefitsis not “incidental” to her claim for reinstatement.
Accordingly, plaintiff may be entitled to a jury trid on her claim for back pay and lost benefits. See Tull

v. United States, 481 U.S. 412, 425 (1987) (where equitable and legd claims are joined in same action,

right toajury trid on lega dams mugt not be infringed either by trying legd issues asincidentd to equitable

ones or by court trid on common issue between the claims); Curtis v. Loether, 415 U.S. 189, 196 n.11

(1974) (same); Rossv. Bernhard, 396 U.S. 531, 537-38 (1970) (same). The Court therefore overrules

defendant’ s motion to dismiss plaintiff’s demand for ajury trid.

ITISTHEREFORE ORDERED that Defendant’ sMaotion To Dismiss Pantiff’ s Jury Demand

And Request For Legd Relief (Doc. #7) filed September 13, 2005 be and hereby is OVERRULED.

Dated this 5th day of January, 2006 at Kansas City, Kansas.

g Kathryn H. Vrdtil
KATHRYN H. VRATIL
United States Didtrict Court




