N THE UNI TED STATES DI STRI CT COURT
FOR THE DI STRI CT OF KANSAS

BERNI ECE E. MJRPHY,

Plaintiff,
ClVIL ACTI ON

No. 05-2297-JW-JTR

JO ANNE B. BARNHART,
Conmmi ssi oner of Social Security,

Def endant .

N e N e e N N N N N N

REPORT AND RECOMVENDATI ON

Plaintiff seeks review of a final decision of the
Comm ssi oner of Social Security (hereinafter Comm ssioner)
denying disability insurance benefits and suppl ement al
security inconme under sections 216(i), 223, 1602 and
1614(a)(3)(A) of the Social Security Act. 42 U S.C
88 416(i), 423, 1381a, and 1382c(a)(3)(A)(hereinafter the
Act). The matter has been referred to this court for a report
and recomendation. The court recommends the Conm ssioner’s
deci si on be AFFI RVED.
| . | nt roducti on

Plaintiff applied for disability insurance benefits and

suppl enmental security inconme in 1998, and again in 1999. (R



16). Those applications were denied, and plaintiff failed to
exhaust adm nistrative renmedies with respect to them ]d. On
April 9, 2002 plaintiff again applied for disability insurance
benefits and suppl emental security inconme. (R 16, 85-87,
222-24). Those applications were denied initially and upon
reconsi deration, and plaintiff sought and was given a hearing
bef ore an Adm nistrative Law Judge (ALJ). (R 16, 50-53, 71
78-83). At the hearing on Sept. 13, 2004 plaintiff appeared
and testified and was represented by a non-attorney
representative.! (R 16, 22, 24, 61). Testinmony was al so
received froma vocational expert. (R 22, 23).

On Apr. 28, 2005, the ALJ issued a decision in which he
found plaintiff is not disabled within the neaning of the Act
and deni ed her applications. (R 16-21). The ALJ found
plaintiff has a | ow back di sorder which is severe within the
meani ng of the Act, but does not neet or equal the severity of
alisting in the Listing of Inpairnments. (R 17). He found
plaintiff’s allegations of synptonms producing disabling
l[imtations “no nore than partially credible,” (R 18-19, 20,
finding no. 4) and determned plaintiff has the residual

functional capacity (RFC) for a range of light work. (R 19,

The decision states plaintiff was represented by an
attorney-at-law, but the record reveals the representative is
not an attorney. Conpare (R 16); with (R 22, 24, 61).
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20, finding no. 5). The ALJ found plaintiff is unable to
perform her past relevant work, but is able to perform other
work existing in significant nunbers in the econony, such as
j obs as a bench assenbler, a gate guard, or a toll collector
(R 19-20). Therefore, he concluded plaintiff is not disabled
within the neaning of the Act, and deni ed her applications.
(R 21).

Plaintiff requested review of the ALJ s decision and was
deni ed by the Appeals Council. (R 7-12). Therefore, the ALJ
decision is the final decision of the Comnm ssioner. (R 7);

Threet v. Barnhart, 353 F.3d 1185, 1187 (10th Cir. 2003).

Plaintiff now seeks judicial review
1. Legal Standard

The court’s review is guided by the Act. 42 U S.C
8§ 405(g), 1383(c)(3). Section 405(g) provides, “The findings
of the Comm ssioner as to any fact, if supported by
substanti al evidence, shall be conclusive.” The court nust
determ ne whet her the factual findings are supported by
substantial evidence in the record and whether the ALJ applied

the correct |egal standard. White v. Barnhart, 287 F.3d 903,

905 (10th Cir. 2001). Substantial evidence is nore than a
scintilla, but less than a preponderance, it is such evidence

as a reasonable m nd m ght accept to support the concl usion.
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Gossett v. Bowen, 862 F.2d 802, 804 (10th Cir. 1988). The
court may “neither reweigh the evidence nor substitute [it’s]
judgnment for that of the agency.” MWhite, 287 F.3d at 905

(quoting Casias v. Sec'y of Health & Human Serv., 933 F. 2d

799, 800 (10th Cir. 1991)). The determ nation of whether
substantial evidence supports the Conm ssioner’s decision,
however, is not sinply a quantitative exercise, for evidence
is not substantial if it is overwhel med by other evidence or

if it constitutes nere concl usion. Gossett, 862 F.2d at 804-

05; Ray v. Bowen, 865 F.2d 222, 224 (10th Cir. 1989).

An individual is under a disability only if that
i ndi vi dual can establish that she has a physical or nental
i npai rment which prevents her from engagi ng in substanti al
gainful activity and is expected to result in death or to | ast
for a continuous period of at |east twelve nonths. 42 U S.C
8§ 423(d). The claimant’s inpairnments nust be of such severity
that she is not only unable to perform her past relevant work,
but cannot, considering her age, education, and work
experi ence, engage in any other substantial gainful work
existing in the national econonmy. [d.

The Comm ssioner has established a five-step sequenti al
process to evaluate whether a claimant is disabled. 20 C. F.R

88 404. 1520, 416.920 (2005); Allen v. Barnhart, 357 F.3d 1140,
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1142 (10th Cir. 2004); Ray, 865 F.2d at 224. “If a
determ nation can be nmade at any of the steps that a clai mant
is or is not disabled, evaluation under a subsequent step is

not necessary.” WIllianms v. Bowen, 844 F.2d 748, 750 (10th

Cir. 1988).

In the first three steps, the Conm ssioner detern nes
whet her cl ai mant has engaged in substantial gainful activity
since the all eged onset, whether she has severe inpairnents,
and whet her the severity of her inpairnments nmeets or equals
the Listing of Inmpairments (20 C.F. R, Pt. 404, Subpt. P, App.
1). I1d. at 750-51. Before evaluating step four, the
Conmmi ssi oner assesses claimant’s RFC. 20 C.F. R 8§ 416. 920.
This assessment is used at both step four and step five of the
process. 1d.

After assessing claimant’s RFC, the Conmm ssi oner
eval uates steps four and five, whether the clainmnt can
perform her past relevant work, and whether she is able to
perform other work in the national econony. WIIlians, 844
F.2d at 751. In steps one through four the burden is on
claimant to prove a disability that prevents perfornmance of

past relevant work. Dikeman v. Halter, 245 F.3d 1182, 1184

(10th Cir. 2001); WIllianms, 844 F.2d at 751 n.2. At step

five, the burden shifts to the Comm ssioner to show ot her jobs
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in the national econonmy within plaintiff’s capacity. 1d.;

Haddock v. Apfel, 196 F.3d 1084, 1088 (10th Cir. 1999).

Plaintiff claims the ALJ' s credibility finding is not
supported by substantial evidence and that the hypothetical
guestioning of the vocational expert is erroneous because it
does not include all of plaintiff |limtations regarding
sitting, standing, and lifting. Plaintiff seeks reversal and
award of benefits without remand for a rehearing. The
Comm ssi oner argues that the ALJ properly evaluated the
credibility of plaintiff's allegations and that substanti al
evi dence supports his determ nation. She argues that
substantial evidence supports the ALJ's RFC assessnment and the
hypot heti cal questioning based upon that assessment was proper
al though it did not include all of plaintiff’s alleged
l[imtations. The court agrees with the Comm ssioner and
addresses the issues in the order presented in plaintiff’'s
bri ef.

L1, Credibility Eval uation
An ALJ' s credibility determ nations are generally treated

as binding on review. Talley v. Sullivan, 908 F.2d 585, 587

(10th Cir. 1990). “Credibility determ nations are peculiarly

the province of the finder of fact.” Diaz v. Sec’'y of Health

& Human Serv., 898 F.2d 774, 777 (10th Cir. 1990). Therefore,
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in reviewing the ALJ' s credibility determ nations, the court
will usually “defer to the ALJ as trier of fact, the
i ndi vidual optimally positioned to observe and assess W tness

credibility.” Casias v. Sec’y of Health & Human Serv., 933

F.2d 799, 801 (10th Cir. 1991). However, “[f]indings as to
credibility should be closely and affirmatively linked to
substanti al evidence and not just a conclusion in the guise of

findings.” Huston v. Bowen, 838 F.2d 1125, 1133 (10th Cir.

1988) .

The framework for the proper analysis of Claimnt’s
evi dence of pain is set out in Luna v. Bowen, 834
F.2d 161 (10th Cir. 1987). W nust consider (1)
whet her Cl ai mant established a pai n-producing

i npai rment by objective nedical evidence; (2) if so,
whet her there is a “loose nexus” between the proven
i npai rment and the Clainmant’s subjective allegations
of pain; and (3) if so, whether, considering all the
evi dence, both objective and subjective, Claimnt’s
pain is in fact disabling. Miusgrave v. Sullivan,
966 F.2d 1371, 1375-76 (10th Cir. 1992) (citing
Luna, 834 F.2d at 163-64).

Thonpson v. Sullivan, 987 F.2d 1482, 1488 (10th Cir. 1993).

I n eval uati ng synptons, the court has recognized a non-
exhaustive list of factors which should be considered. Luna,
834 F.2d at 165-66; see also 20 C.F. R 88 404.1529(c)(3),
416.929(c)(3) (regulatory factors). These factors include:

the |l evels of nedication and their effectiveness,

t he extensiveness of the attenpts (medical or

nonmedical) to obtain relief, the frequency of

medi cal contacts, the nature of daily activities,

subj ective neasures of credibility that are
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peculiarly within the judgment of the ALJ, the
motivation of and relationship between the cl ai mant
and ot her w tnesses, and the consistency or
conpatibility of nonnedical testinony with objective
medi cal evi dence.

Kepler v. Chater, 68 F.3d 387, 391 (10th Cir. 1995) (quoting
Thonpson, 987 F.2d at 1489. As plaintiff argues,

“expandi ng the decision maker’s inquiry beyond

obj ective nedical evidence does not result in a pure
credibility determ nation. The decision naker has a
good deal nore than the appearance of the clai mant
to use in determ ning whether the claimant’s pain is
sSo severe as to be disabling.”

(PI. Br., 15) (quoting Luna, 834 F.2d at 166).

A. The ALJ's Credibility Analysis

The court discerns eight reasons given in the decision to
find plaintiff’s allegations “no nore than partially
credible.” (R 20, 18-19). (1) One nonth after surgery, in
May 1998, plaintiff’s treating physician opined plaintiff
could return to regular duties. (2) Plaintiff’s treating
physi ci an opi ned plaintiff was very unnotivated to return to
wor k or seek other enploynent. (3) The consultative
exam nation’s findings of mld to noderate difficulties with
ort hopedi ¢ maneuvers but full range of notion in both knees
and right knee x-rays within normal limts detracts fromthe
credibility of plaintiff’s testinony regardi ng knee pain.

(4) Medical records fromthe Kansas University Medical Center
(KUMC) reveal plaintiff’s back pain is essentially controlled
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with nedication. (5) Plaintiff admts to having no adverse
side-effects from nedication. (6) Although plaintiff reports
inability to afford needed treatnment, no physician has
identified any additional treatnment needed beyond exerci se.
(7) Recomendations for physical therapy are inconsistent with
plaintiff’s testinony regarding a need to lie down. And,
(8) the record reveals plaintiff has received treatnent,
pl aintiff has not denonstrated an inability to afford
treatment as stated, and there is no evidence plaintiff has
ever been refused treatnment. (R 18-19).

In his credibility analysis, the ALJ al so reported other
medi cal findings: Plaintiff underwent an MRl in July 1998,
whi ch reveal ed sonme residual pathology in plaintiff’s | ow back
but no recurrent disc herniation. Lunbar x-rays in Jan. 2003
reveal ed noderate degenerative disc di sease and degenerative
arthritis in the spine. The consultative exam nation in Feb.
2003 reveal ed no nuscl e wasting, no edemn, good range of
nmotion of spine and knees w t hout paraspi nous nuscle spasm
straight leg raising negative to ninety degrees bilaterally,
no significant neurological limtations except mld to
noderate difficulties with orthopedi c naneuvers, and
di m ni shed reflexes in the [ower extremties but with no

assynmetrical reflex, sensory, or motor deficits. (R 18-19).
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The additional nedical findings reported were not specifically
stated as additional reasons for finding plaintiff’s
al |l egations incredible, but constitute general facts
supporting the credibility determ nation.

B. Argunents

Plaintiff claims the ALJ erred in his credibility
determ nation by relying on portions of an x-ray report from
Jan. 2003 while ignoring other portions of that report, by
relying on the Feb. 2003 report of a consultative exam ner
while ignoring “a report froma treating physician only one
day prior to the consultative exam nation,” (Pl. Br., 16) and
by m scharacterizing nmedical records to find plaintiff’s pain
is essentially controlled by nedication. (Pl. Br., 15-16).
The Comm ssioner cites record evidence tending to support a
finding that plaintiff’s allegations are not credible and
cites evidence tending to show that plaintiff’'s pain was
controlled with nmedication, but does not address plaintiff’s
claims that the ALJ ignored certain evidence contrary to his
credibility determ nation.

C_  Analysis

First, the court finds that substantial evidence in the
record supports the ALJ's finding “that nedical records from

t he Kansas University Medical Center relayed that claimnt’s
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back pain is essentially controlled by nedication.” (R 19).
As plaintiff argues, every KUMC “Office visit forni reveals
chronic back pain in spite of nedication, and shows an
assessnment of “back pain,” “low back pain,” or “chronic back
pain.” (R 171-72, 176-82, 190-91, 193-95). That is not
i nconsi stent, however, with the ALJ's finding that the records
reveal the pain is controlled by nedication.

The first record, dated Dec. 11, 2002 reveals plaintiff
“t akes over the counter neds with sone relief.” (R 177).
The physician prescri bed Naprosyn for the pain. [d. On Jan.
2, 2003, it was reported the pain decreased in severity. (R
176). On May 28, 2003, plaintiff reported the pain was
persi stent and changes in weat her caused pain, but the pain
had decreased. (R 195). On Jun. 25, 2003 plaintiff reported
she could not afford her nedication, so she was gi ven sanpl es
of Bextra. (R 194). On Aug. 14, 2003 plaintiff’s nedication
was changed because nedi caid woul d not pay for the Bextra.
(R 191). On Cct. 6, 2003, plaintiff reported “she is doing
well on current ned it hurts her only when it gets very cold.”
(R 190). On Mar. 5, 2004, plaintiff reported her back pain
was “still only exacerbating T changes in weather. Pt.
usual ly doubles up on Bextra.” (R 180). The May 5, 2004

record notes “Back Pain - stable, change in weather
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exacerbates the pain. On Bextra.” (R 179). On Aug. 5, 2004
it is recorded “Pt. T chronic LBP, doing well T Bextra.” (R
178).

A fair reading of the treatnment notes supports a finding
that plaintiff has chronic | ow back pain for which she is
taking Bextra. As noted above, she is doing well on the
medi cati on which controls the pain except for exacerbations
caused by changes in the weather, and when the weather changes
she doubl es up on her nmedication to control the pain. This
record supports the ALJ's finding that plaintiff’'s pain is
controll ed by nedication.

The Jan. 2003 x-ray report about which plaintiff argues
was characterized by the ALJ as revealing “noderate
degenerative disc di sease and sonme degenerative arthritis in
the lunmbar spine.” (R 18); (R 174-75). The report contains
the follow findings:

There is no fracture identified. There is very

slight retrolisthesis of L3 on L4. There is

noderately di ffuse degenerative disc disease with

narrowi ng of the intervertebral disc spaces fromL2

t hrough L5, nobst marked at the L2-3 level. There

are anterior osteophytes and vacuum di sc phenonenon

at the L2-3 level. Smaller anterior osteophytes are

seen off the end plates at the remaining | unbar

| evels. There is no spondyl ol ysis or

spondyl ol isthesis. There are end plate depressions

at all visualized spinal |levels, which can be seen

with sickle cell anemia. Cinical correlation is
recommended. The paraspi nous and prevertebral soft
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ti ssues are unremar kabl e. There is no evidence of
neur al foranmen encroachnent.

(R 174). Absent citation to some nedical authority or
medi cal expert, neither the ALJ, this court, nor plaintiff’'s
counsel is qualified to determ ne specifically what these
findings nmean, or what parts are of any particul ar
significance. However, there is additional evidence in the
record which tends to explain the findings. First, the report
contains a sunmary of the “I MPRESSION:” drawn fromthe x-rays.

1. NO ACUTE FRACTURES ARE | DENTI FI ED. VERY M LD

RETROLI STHESI' S OF L3 ON L4. MODERATE DEGENERATI VE

DI SC DI SEASE, AS DESCRI BED.

2. END PLATE DEPRESSI ON AT ALL VERTEBRAL LEVELS.

THESE FI NDI NGS CAN BE NOTED W TH SI CKLE CELL ANEM A

AND CLI NI CAL CORRELATI ON | S REQUESTED.
(R 175). The record reveals a sickle cell screen was done on
plaintiff which was negative. (R 173). Sickle cell anem a
was ruled out, and finding #2 reveals that the references to
end plate depression are only significant to require an
eval uati on whether plaintiff has sickle cell anem a.
Therefore, it was appropriate for the ALJ to ignore the
references to end plate depressions and sickle cell anema in
his sunmary of the x-ray report. Moreover, although the ALJ
did not include discussion of “narrow ng of the intervertebral
di sc spaces, anterior osteophytes, and vacuum di sc phenonenon”

in his summary, his failure to discuss such details is
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appropri ate because nention of such details is not nmade in the
“1 MPRESSI ON: " section of the report.

Plaintiff points to no evidence and cites to no authority
for the proposition that “narrowi ng of the intervertebral disc
spaces, anterior osteophytes, and vacuum di sc phenonenon” are
such findings as to give support to plaintiff’s allegations of
di sabling synptonms beyond the fact that the report reveals
“noder at e degenerative disc disease and sone degenerative
arthritis in the lunbar spine” as found by the ALJ. The court
finds no error in the ALJ's characterization of the x-ray
report and his failure to specifically nention “narrow ng of
the intervertebral disc spaces, anterior osteophytes, vacuum
di sc phenonmenon, and end pl ate depressions.”

Plaintiff’s final claimof error in the credibility
determination is that the ALJ referred to the report of a
consul tative exam nation performed on Feb. 8, 2003 which is of
“suspect reliability,” but failed to nmention the report of a
treating physician one day earlier in which the physician
noted “back - pain elicited on leg raising,” and noderate
tenderness to palpation in the | ower back, and ordered
hydrocodone for the pain. (R 172). Plaintiff’s argunent
m sses the point. The “Ofice visit forni conpleted on Feb.

7, 2003 is not contrary to the report of exani nation conpleted

-14-



by Dr. Mdtoc on Feb. 8, 2003. Although the office visit form
notes back pain elicited on leg raising and the consultative
report notes straight leg raising is ninety degrees
bilaterally, there is no indication the office visit is
referring to a straight leg test. Moreover, the consultative
report acknow edges that plaintiff reported back pain, that
tender points were noted at the upper gluteal area, and that
“bilateral sacroiliac tenderness is noted.” (R 166). The
consultative report also recogni zed that plaintiff was taking
naproxen and hydrocodone. (R 165). There is no conflict in
the two reports. The ALJ relied upon the consultative report
primarily to show the benign nature of its findings (no
significant limtations, full range of nmotion, only mld to
noderate difficulties with orthopedi c maneuvers, etc.) and
that the report was inconsistent with plaintiff’s clains of
significant knee pain. Moreover, the decision nmakes clear
that the ALJ considered the KUMC treatnent notes in his
eval uation of the evidence. The court finds no error in the
ALJ's failure to specifically nmention the treatnment note dated
Feb. 7, 2003.
| V. Remaining Clains

Plaintiff’s remaining clainms (that the hypothetical

guestioning did not include limtations on sitting, standing,
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and lifting; and that she is capable only of sedentary
exertion) are predicated upon crediting her testinony. (Pl.
Br., 16-17). Because the ALJ properly discounted plaintiff’s
testimony, he need not credit that testinmony. Therefore, the
court finds no error in the hypothetical questioning or in the
failure to apply the Medical -Vocational Guidelines rule
201.10. Having found no error as alleged by plaintiff, the
court may not remand the case for an imedi ate award of
benefits.

| T 1S THEREFORE RECOMMVENDED t hat judgnent be entered
pursuant to the fourth sentence of 42 U . S.C. 8§ 405(Q)
AFFI RM NG t he decision of the Conm ssioner.

Pursuant to 28 U.S.C. 8§ 636(b)(1), Fed. R Civ. P.
72(b), and D. Kan. Rule 72.1.4, the parties may serve and file
written objections to this recommendati on within ten days
after being served with a copy. Failure to tinely file
objections with the court will be deenmed a waiver of appellate

revi ew. Hll v. SmthKline Beecham Corp., 393 F.3d 1111, 1114

(10th Cir. 2004).

Dated May 31, 2006, at Wchita, Kansas.

s/ John Thomas Rei d
JOHN THOMAS REI D
United States Magi strate Judge
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