IN THE UNITED STATESDISTRICT COURT
FOR THE DISTRICT OF KANSAS

RANDY TOLLE,

Plaintiff,
CIVIL ACTION
V.
No. 05-2191-KHV
AMERICAN DRUG STORES, INC.
f/lk/la OSCO DRUG, INC. and
ALBERTSON'S, INC.,

Defendants.
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MEMORANDUM AND ORDER

Randy Tollefiled suit againgt his former employer, American Drug Stores, Inc. f/k/a Osco Drug,
Inc. and Albertson’s, Inc. (collectivdly “Osco”). Plaintiff aleges that Osco terminated his employment
because of sex and age inviolaionof Title VII, 42 U.S.C. § 2000e et seg.,and the Age Discrimination in

Employment Act, 29 U.S.C. § 621 et seq. This matter is before the Court on Defendants Motion For

Summary Judgment (Doc. #63) filed April 14, 2006. For reasons stated below, the Court sustains Osco’s

moation in part.

Summary Judgment Standards

Summary judgment is appropriate if the pleadings, depositions, answers to interrogatories, and

admissons onfile, together withthe affidavits, if any, show no genuine issue as to any materia fact and that

the moving party isentitled to ajudgment asameatter of lav. See Fed. R. Civ. P. 56(c); accord Anderson

v. Liberty Lobby, Inc., 477 U.S. 242, 247 (1986); Vitkusv. Beatrice Co., 11 F.3d 1535, 1538-39 (10th

Cir. 1993). A factud disputeis“materid” only if it “might affect the outcome of the suit under the governing




law.” Anderson, 477 U.S. a 248. A “genuine’ factud dispute requires more than a mere scintilla of
evidence. 1d. at 252.

The moving party bearsthe initid burden of showing the absence of any genuine issue of materia

fact. Celotex Corp. v. Catrett, 477 U.S. 317, 323 (1986); Hicksv. City of Watonga, 942 F.2d 737, 743
(10th Cir. 1991). Once the moving party meetsits burden, the burden shifts to the nonmoving party to
demondtrate that genuine issues remain for trid “as to those digpodtive matters for which it carries the

burden of proof.” Applied GeneticsInt’l, Inc. v. Firgt Affiliated Sec., Inc., 912 F.2d 1238, 1241 (10th

Cir. 1990); see dso Matsushita Elec. Indus. Co., Ltd. v. Zenith Radio Corp., 475 U.S. 574, 586-87

(1986); Bacchus Indus., Inc. v. Arvinlndus., Inc., 939 F.2d 887, 891 (10th Cir. 1991). The nonmoving

party may not rest on his pleadings but must set forth specific facts. Applied Genetics, 912 F.2d at 1241.

“[W]e must view the record in a light most favorable to the parties opposng the motion for

summary judgment.” Deepwater Invs., Ltd. v. Jackson Hole Ski Corp., 938 F.2d 1105, 1110 (10thCir.

1991). Summary judgment may be granted if the nonmoving party’ sevidenceismerely colorable or isnot
ggnificantly probative. Anderson, 477 U.S. at 250-51. “Inaresponseto amotion for summary judgmernt,
aparty cannot rely on ignorance of facts, on gpeculation, or on suspicion, and may not escape summary

judgment in the mere hope that something will turn up & trid.” Conaway v. Smith, 853 F.2d 789, 794

(10th Cir. 1988). Essentidly, the inquiry is “whether the evidence presents a sufficient disagreement to
require submission to the jury or whether it is so one-sided that one party must prevail asa matter of law.”
Anderson, 477 U.S. at 251-52.

Factual Background

Fantiff raises a number or prdiminary objections to Osco’'s statement of facts. Fird, plaintiff




argues that the Court should strike a number of facts because Osco rdies on “confidentid” documents
which it did not file under seal as required by the protective order inthis case. In discovery, Osco
produced al of the “confidentia” documents which it has submitted in support of its mation for summary
judgment. Asthe disclosing party, Osco can file documents which it marked as “confidentid,” without

doing so under seal. See Protective Order (Doc. #12) filed October 12, 2005 at 3 (confidentid materid

will not be disclosed by any person, “except by disclosing party or parties’); id. at 4 (confidentia materia
will not be used by any person, “except the disclosing party or parties,” for unauthorized purpose). Even
though the protective order technicdly requiresany party who seeksto file confidentia informationto seek
leave to do so under sedl, seeid. at 5, such arequirement does not gpply to the disclosing party because
it has authority to waive the requirements of the protective order. Seeid. a 6 (disclosing party may rdieve
any individua or entity from restrictionsin protective order). The “confidentia” information which Osco
meade public does not concern particularly sensitive information. Indeed, plaintiff primarily complains that
Osco is dle to submit public filings which cagt plantiff in an “extremey negative light,” while plaintiff must

submit certain excul patory documents under sed.  Plaintiff’ sResponse To Summary Judgment (Doc. #87)

filed June 26, 2006 at 47. Fantiff’s podtion is without merit. Frg, plaintiff suffers no disadvantage in
terms of the ruling on defendant’s motion because the Court equaly considers information submitted in
public filings and those under sed. Second, plaintiff cites no authority for striking defendant’ s satements
of fact whichrely on“confidentid” documents. Findly, if plaintiff wanted to file the excul patory documents
s0 that the public would have access to them, he should have sought leave or asked Osco for permission

to do so. See Protective Order (Doc. #12) at 6 (disclosing party or court may relieve any individual or

entity fromrestrictions in protective order). Ingtead, plaintiff sought leaveto filethe excul patory documents
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under sed. See Moation For Leave To File Confidentid Documents Under Seal (Doc. #68). In these

circumstances, the Court overrules plantiff's request to strike certain facts based on Osco’s aleged
violation of the protective order.

Haintiff next argues that the facts related to his demotion in November of 2003 are immaterid to
hisdams of sex and age discrimination. The Court disagrees. As part of itslegitimate, nondiscriminatory
reasons for terminating plaintiff’ s employment in November of 2004, Osco cites the fact that it counsded
and demoted plantiff in November of 2003. In addition, in the pretrid order, plaintiff noted that even
though he is no longer puraing adamrelated to demotion, he intends to introduce evidence related to the

demotion as part of his sex and age discrimination dams. See Pretrid Order (Doc. #66) at 1-2 n.1.

Accordingly, the facts rdated to plaintiff’s demotion are materid .
Hndly, plantiff arguesthat because Osco produced certain documents after the close of discovery
and he can no longer authenticate or clarify those documents through depositions, Osco should be

precluded from contesting “the meaning or authenticity of documents.” Plaintiff’ s Response To Summary

Judgment (Doc. #87) filed June 26, 2006 at 50. Asto authenticity objections, the Court agreesand Osco
gpparently does not object to this request. On the other hand, the Court declines to adopt plaintiff’s

interpretationof the* meaning” of each document. Totheextent that plaintiff thought that further depositions

! Faintiff arguesthat he did not respond to the factsrelated to his demotion because of the
page limitationwhichthe Court imposed. In the event that the Court findsthat evidenceismaterid, plaintiff
seeks leave to respond to the facts related to his demotion. Plaintiff’s Response To Summary Judgment
(Doc. #87) at 48. Paintiff madethe strategic choiceto respond to certain factsand to disregard other facts
asimmaterid. The Court declinesto grant plaintiff leave to supplement his response a thislate stage. In
any event, the Court cannot envison how the outcome of the pending motion would be different if it
permitted plaintiff to supplement his response concerning his demation.
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were necessary, he should have sought a continuance under Rule 56(f), Fed. R. Civ. P. Rule56(f) dlows
aparty to submit an afidavit “that the party cannot for reasons stated present by affidavit facts essentid to
judify the party’s oppostion” and permits the Court to order a continuance to permit further discovery.

Id. The Court has discretion whether to grant a motion under Rule 56(f). See Jensen v. Redevel opment

Agency, 998 F.2d 1550, 1553-54 (10th Cir. 1993). Theruleisnot “invoked by the mere assertion that
discovery is incomplete or that specific facts necessary to oppose summary judgment are unavailable”

Pasternak v. Lear Petro. Explor., Inc., 790 F.2d 828, 833 (10th Cir. 1986). Plaintiff does not state with

specificity how additiond time would enable him to obtain evidence to oppose the motion for summary
judgment. See Jensen, 998 F.2d at 1554. The Court therefore overrules plaintiff’s request.

The following materid facts are uncontroverted, deemed admitted or, where disputed, viewed in
the light most favorable to plaintiff, the non-movant.?

Fantiff worked for Osco fromMay of 1977 until Osco terminated his employment in November

of 2004. Plantiff received severd promotions during his employment and in 2002, Osco promoted him

2 The Court does not consider facts which the record does not support.

Fantiff does not properly controvert many facts. For example, Osco’ sfact number 21 statesthat
“Gary Hungtiger believesthe peoplewho work for imare well-versed inther areas of expertiseand make
sound recommendations.” Plaintiff responds* Controverted that * sound recommendations aremade. See
Add. Facts 24-81, 202-212." Paintiff's response does not controvert Hunstiger's belief that his
subordinates provide sound recommendations. Moreover, plaintiff’ sreferenceto additiond factsof some
nine pages is improper because it does not comply with D. Kan. Rule 56.1(b) (references shdl be with
particularity to thoseportions of record whichnon-movant relies). Plaintiff’ sbroad references providelittle
ad to the Court or opposing counsdl.

In response to factual statementsof the movant and in setting forth additional materid facts, non-
movants must inform the Court what facts are most favorable to their pogition on summary judgment. In
several ingtances, plantiff does not ask the Court to adopt a particular version of the facts or explanwhich
versgon ismost favorable to him, and why. See Rantiff’s Response (Doc. #87) at 6, 11 79-80.
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from generd manager to market manager. A generd manager is responsible for the operation and
employees of a particular store. A market manager acts as generd manager of one store and aso
supervises genera managers of severd other stores. As a market manager and genera manager, Osco
required plantiff to “[s]how respect and appreciation to the entire store crew” and “be a positive role
modd.” When plaintiff becameamarket manager, hereported directly to Deone Petersen, afemaledidtrict
manager, who has worked for Osco for 25 years.

During plantiff’s employment, Osco mantained a policy that management and supervisory
associates treat dl associates, customers and others with courtesy, respect and dignity at dl times. See
Osco's Courtesy, Dignity and Respect Policy (“Courtesy Policy”), attached as Exhibit K to Defendants

Suggestions In Support Of Defendants Motion For Summary Judgment (Doc. #64).2 During plaintiff's

employment, Osco maintained awell-publicized policy againgt harassment, and plantiff received training
on the policy onmultiple occasions. Osco maintained a policy that it would take appropriate action up to
and induding discharge when an associate had engaged in sexud harassment or ingppropriate,
unprofessona conduct or Osco had reasonable cause to believe that such conduct had occurred. Osco
policy aso provided that an associate should bring a complaint of sexua harassment to the immediate
attention of the appropriate regiond or corporate HumanResources(HR) manager. Osco policy provided
that supervisors and management personne should set the standards for conduct and enforce those
standards by discipline and discharge if necessary.

Gary Hundtiger, regiond vice presdent, supervised Deone Petersen from the time Hungtiger

3 The Courtesy Policy is* sort of amora code” and pertainsto “subjective things.” Sullivan
Depo. at 163; Crosby Depo. at 97-98.




became regiond vice president on April 21, 2002 until November of 2004 when Deone Petersen changed
jobs* Hungtiger is 57 years old, with 42 years of service with Osco and related entities. Hunstiger
currently supervises sevendistrict managers. Curt Larson (age 58), Darryl Schatz (age 50), Richard Hayes
(age 45), James Larson (age 44), Stan Petersen (age 56), Jake Jackson (age 56) and Ron Cardarelli
(age 54). Hundtiger reports to Dennis Pdmer, who is 57 years old and is the regiona executive vice
president.

Hungtiger makes discipline and termination decisions about generd managersin hisregion, which
includes more than 166 storesin 12 states. 1n doing so, Hungtiger receives input from district managers
and personnd in the loss prevention (LP), HR and legd departments. Hungtiger believes that those
associates who report to him make sound recommendations. Hungtiger cannot recal disagreeing with a
recommendationto terminatesomeone semployment. Asadigtrict manager, Deone Petersen did not have
authority to terminate the employment of general managers in her didtrict.® District managers, however,
ordinarily initidte employment decisons regarding market and general managers by providing

recommendations to HR and then to Hungtiger.
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Bill Bates wasthe prior regiond vice president, but he retired in early 2002. The position
was vacant for gpproximately one month before Hungtiger took over the position.

5 Haintiff maintains that Deone Petersen had authority to terminate his employment, but he
citesonly the depositionof her adminigrative assstant, Barbara Bell. See Rlantiff’ sSResponse (Doc. #87)
at 31, 71166. Bdl testified that because of Deone Petersen’ s position as district manager, she believed that
Deone Petersen had authority to terminate the employment of generad managerswho reported to her. See
Bel Depo. at 120 (belief based soldly on fact that general managers report to district manager); id. at 60
(knowledge of terminations based soldy on rumor mill and after-the-fact conversations). In light of the
afidavits and testimony of Deone Petersen, Hungtiger, Sandy Zubik (from Osco legd department) and
Dwight Crosby (from Osco |oss prevention department), however, a reasonable jury could not conclude
that Deone Petersen had authority to terminate the employment of ageneral manager. See, e.g., Crosby
Depo. a 16.




For 2001, 2002 and 2003, Deone Petersencompl eted plaintiff’ sannua performanceappraisal and
gave him overdl ratings of “meets expectations.” In 2001, plaintiff Sgned the gppraisd and noted that he
thought the appraisal was an accurate reflectionof his performance. 1n 2002, plaintiff sgned the appraisal
and noted that he thought the apprai sal reflected his own thoughts on his gbilities and accomplishmentsfrom
that year. In 2003, plaintiff Sgned the appraisa but did not note any comments.

l. Plaintiff’s Demotion To General Manager

As market manager, in November of 2003, plantiff supervised three general managers: Rich
Maone, Warren Koch and Jerry Young. Plaintiff dso oversaw the store at 81t and State Avenue in
Kansas City, Kansas. In November of 2003, through reportsof aunion grievance, an employeecomplaint,
and concerns expressed by Koch, Osco learned of dissatisfaction regarding plaintiff's trestment of
subordinates. Osco’s LP department interviewed the complainants. Deone Petersen also spoke about
plaintiff with Koch, Maone and Y oung.

Employeesaccused plaintiff of being “chauvinidic,” “ rude” and “demeaning to women.” Hungtiger
recdls that plaintiff did not treet people wel, inhisstore or inhismarket. Hunstiger decided to demote and
move plaintiff to the sore a College and Quivira in Overland Park, Kansas, because he wanted plaintiff
out of harm’s way and wanted to give him an opportunity to change his behavior. Hundiger dso told
plaintiff to attend a behaviord school.

Hungtiger told Deone Petersenthat plaintiff could not returntothe store and later told her that Betty
Soller would take over plaintiff’s responsbilities a the gore. Soller tetified thet it wasalateral move, but
her personnd file reflects that the transfer was a promotion.

InNovember of 2003, Deone Petersen and Joe Egan, an associate in the LP department, notified
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plantiff that he was being demoted to genera manager. Five or sx days later, plaintiff received a
Corrective Action Associate Review (“CAAR”) which sated that he was demoted because of ahogtile
work environment and violation of the Courtesy Policy. The CAAR indicated that it was afina written
warning, which plaintiff understood to mean that if a Smilar situation arose, his employment would be
terminated.

Before his demoation, plantiff was one of five market managers supervised by Deone Petersen.
TomAdams (age 54), Betty Soller (age 43), Damon Shilhanek (age 47) and Mark Western (age 48) were
the four others. After plaintiff’s demotion, he reported directly to Adams. Osco did not replace plaintiff
as market manager; other market managers absorbed his previous responsbilities.

In April of 2004, plantiff attempted to schedule the behaviord class with Dana Bauer in HR.
FAantiff sent Bauer an email with alist of three possible dates: July 10, August 7 and October 9. Bauer
responded that she would try to register plaintiff for the classon July 10 and that she would inform him as
soon as she received confirmation. Bauer did not follow up with plantiff. Hunstiger testified that he was
not aware of plaintiff’s e-mail to Bauer and does not know whether plaintiff ever attended the class.

I. Investigation Of Plaintiff And Termination Of His Employment

In September of 2004, plaintiff oversaw two managers. Joyce Barker, operations manager, and
Susan Manley, assstant manager. Barker acknowledged teasing plantiff “ about being an old guy, getting
tired eadly, general joking around that goes on in the workplace.” Barker was plaintiff’ ssubordinate and
plaintiff never complained about Barker’ steasing. On September 28 or 29, 2004, Osco hdd an assistant
managers megting at whichBarker approached Deone Petersen and expressed concerns about plaintiff’s

management. Inparticular, Barker stated that she had to be at work at 6:00 am., which caused a conflict




withday carefor her children. Barker aso shared concerns about plaintiff’ strestment of Manley.® Deone
Petersenasked Barker to put her concernsin writing and provide them to her. Barker typed a satement
that evening and delivered it to the digtrict office on September 30 or October 1.

Following the medting, Deone Petersentold Hungtiger and Sandy Hoscheit, regional HR manager,
of associate concerns about plaintiff’s treetment of subordinates. Hunstiger testified that he was very
disappointed because plaintiff did not take heed of counseling which Osco had provided him.

On September 30, 2004, Hungtiger sent Deone Petersen and Hoschelt the following e-mail with
the subject line “Randy’s Class”

| talked to Dana [Bauer] tonite. She had intended to have Randy go to this Behaviord

School inOctober asthere was some issue withhimgoing inJune. Danawasto set up the

class but rest assured Randy will never bring it up!

Let’'s move forward with the associate survey and see what we get.

Later that day, Deone Petersen responded as follows:

Thanks for the information.

Gay. | will work with Steve and Dwight on the surveys tomorrow [for plaintiff].

[Steve and Dwight] will be taking to Rich Madone tomorrow afternoon to determine a

dollar amount for the destroyed product over the past week/months. Dwight found atota

of $2500 in product yesterday . . .

Early the next moming, on October 1, 2004, Hungtiger responded by stating “[k]eep me posted. As
discussed, terminationwill likely be our determination.” The above e-mail chainwasindudedinplantiff’'s

personnd file, but Hungtiger testified that the reference to termination referred to Maone, not plaintiff.

Osco does not often use associate surveys to didt information about problems with store

6 Osco moved Manley out of plaintiff’'s store in late September or early October to work
inanew store. No evidence suggests that Manley’ s transfer was related to Barker’ scomplaint to Deone
Petersen.
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management. Sullivan was not provided any associate surveysthat were returned, and hewas not told that
they contained positive comments about plaintiff. Osco has not explained how, if at dl, the surveys were
used or who reviewed them.

On October 14, 2004, Barker spoke with Deone Petersen about an issue between plaintiff and
associate Kristi West. Deone Petersen notified Hoscheit who contacted Barker and asked her to obtain
awritten statement from West. Deone Peterson aso asked Barker to give a statement about the incident
and any related concerns. Barker obtained a statement from West and faxed it to Hoscheit. Barker also
prepared her own statements, which she faxed to Hoscheit.

On October 20, 2004, Deone Petersenvidted plantiff’ sstore. Barker testified that she had never
had avigt like that before and that Deone Petersen® criticized everythingwedid.” At the time of the vist,
Barker had been in contact with Deone Petersen about issues with plaintiff, but Barker did not think that
the issues were connected to the visit.

On October 23, 2004, plantiff conducted anew associate orientation where he reviewed policies
withnew associates and had them sign certain documents a the didtrict office. Sullivan testified thet he did
not think it was odd that plaintiff conducted the orientation while he was under investigation for a hogtile
work environment and violating Osco’s Courtesy Palicy.

Hoschelt directed LP to conduct interviews of severa employees who had expressed concerns
about plantiff’ sconduct. Dwight Crosby, amae employee from LP, interviewed Manley and Barker and

obtained statements from them.” Another employee from LP obtained a statement from Janet Rhodes.

! LP asked Manley to write down her complaints about plaintiff. Manley agreed that her
(continued...)
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L P then provided the three statements to Hoscheit. After reviewing the statements, Hoscheit directed LP
tointerview plaintiff.

Steve Sullivan from LP received the employee statements and on October 29, 2004, he met with
plaintiff for some two hoursto discussthe aleged incidentsinvolving plaintiff and other associates.® Sulliven
noted that plaintiff’ s attitude was very good during the meeting. Sullivan prepared areport which reflected
his understanding of the incidents which he discussed with plaintiff:

a On one occason Plaintiff was heard to say to Assistant Manager Susan Manley,
“Sit down and act like an Assstant Manager and make it right.”

b. Onone occasion, Flantiff was heard to stateto Operating Manager Joyce Barker,
“| hope they give me aguy that can break down pallets."1°

’(...continued)
satement looks like alaundry list of negetive informationabout plaintiff. Manley understood that LP was
not interested in hearing pogtive things about plantiff, but she testified that she would have given the same
statement even if LP had asked her to give an objective one.

Barker initidly went to Deone Petersenabout her childcareissue. Barker fed sthat plaintiff crested
a hodile work environment after her husband went to work by refusng to work with her on this issue.
Barker’s statements identify problems she had with plaintiff, and her statements are not an accurate
reflection of her entire working relaionship with plaintiff. Deone Petersen, Hoscheit and Crosby did not
ask Barker for agenerd assessment of her working relationship with plaintiff.

Deone Petersen never offered any postive information about plaintiff in the investigation.

8 Although the complaning empl oyees mentioned employees named Ty, Benand Brandon,
Sullivandoes not recdl that they wereinterviewed. 1n any event, except for plantiff’ sstatement, Osco did
not obtain a statement from any male employee.

o FAantiff told Sullivan about some complaintsto the Osco Complaint Center induding an
anonymous complaint from Shawnee Mission, Kansas which raised the same issue Deone Petersen had
raised withplaintiff and Barker some threedays earlier. Deone Petersen hasahousein Shawnee Misson,
Kansas, but she testified that it was just coincidence that she and the anonymous customer had the same
concern.,

10 Dick Miller stated that during his time as market manager, the company had difficulty hiring
(continued...)
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C. Onone occasionhewas heard tostate, “I hope she wasn't supid and thrown [sic]
them away,” to Barker about Manley.

d. Discipline was not administered to an associate that had yelled and cursed at
Barker.

e On one occasion he was heard to state in the presence of Supervisor Janet
Rhodes, “We need to get some mae help around here.”

f. On 10/14/04, he was heard to state to Kristi West, “Guys can work back here,
but you need to work on the firg palet out intheade,” when West offered to
work on the warehouse in the backroom.

s} A customer complaint in regards [9c] to the rude manner in which plaintiff deslt
with his associates™

Sullivan discussed with plaintiff the importance of not retaiating against employees who made complaints
agang him. During their meeting, plaintiff did not bdieve that Sullivanwas counsding him because of his

age or gender. Sullivan asked plantiff to provide awritten response that evening, and plaintiff emailed his

10(_...continued)

ma e employees to work during the day. Dick Miller stated that because of the chdlenge of scheduling
around childcare and the fact that some daily tasks were more conducive to performance by mae
employees, generd managersand other executives commonly talked about the chdlenge of having primarily
femde employeesduringthe day. Barker agreed that male employees ordinarily performed certain tasks
such as making cardboard bales and unloading trucks. Dick Miller did not think that these discussons
created a hodtile work environment or violated any Osco policy. When Sullivan heard comments by
managers about the difficulty in hiring male employees, he does not think that he was ever concerned about
such comments because of their context.

1 Sullivanagreesthat based onhisunderstanding of the company’ s sexual harassment policy,
plantiff did not violate the policy by his “gender comments.” Sullivan testified that heisnot in apodtion
to determine HR issues, but that in his experience, his report by itself would be insufficient to terminate the
employment of an associate. Also, Manley did not fed that her complaints were sufficient to terminate
plantiff’s employment.

In putting together his report, Sullivan used statements from complaining parties that he did not
interview himsdf, and he had not checked to see who had obtained the statements. Typicdly, Sullivan
would obtain the satements himsdif.
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response later that evening.
Haintiff gave a detailed response to the alegations. In summary form, plaintiff stated as follows:

1) Sit down, act like an assstant manager and make it right (involving sde of plants)
Paintiff explained that he and Barker talked to Manley about the pricing of plants and he
told Manley that she was an assistant manager and that she needed to and could make
thingsright. After the exchange, Barker told plaintiff that Manley wasunder alot of stress
and maybe fdt like plaintiff thought that she could not do her job.

2) Associates getting by with a lot; upsetting customers; throwing away or destroying
company property

Fantiff denied that he had ever discussed throwing away company property withanyone.
He sad that inmany | ocations, some associates fdt that other associates could get by with
alot.

3) “1 hope they give me aguy that can break down pallets.”
Faintiff explained that he and Barker commented that they needed to get the Thursday
warehouse guy back so that they did not have to break down the pallets themsalves.

4) Referring to the AM - “1 hope she was not stupid and thrown them away.”
Pantiff denied that he ever used theword stupid or inferred that the ass stant manager was
supid.

5) Benydling and cursing a Barker; plantiff not doing anything about it.

Paintiff explained that he agreed with Barker’s proposed discipline of the associate, but
plantiff told Barker to wait and make sure that the associate showed up for work again.
Haintiff sated that he and Barker did not discipline the associate because the associate
never came back to work.

6) “We have to get some mae help around here”

Pantiff responded that this comment must have been in reference to trying to get the
Thursday warehouse guy back and that he never stated that they needed more males
except that he did not want to have his assstants breaking down warehouse loads, or do
0 himsdf.

7) “Guys can work back here but you need to work on thefirgt pdlet in the aide.”
Fantiff responded that he had at least one female associate break down a pdlet in the
aide, but that he did so because the driver of the load was unloading in the back room.
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8) Customer complaint about plantiff’s surly attitude and an associate’s break and
scheduling issues

Fantiff responded that the customers must have been friends of an associate who came
in and tried to use the associate’ s employee discount. Asto the scheduling issue, plaintiff
responded that he explained to the associate that he had reported the scheduling conflict
to Manley shortly after the associate had been hired, and plaintiff did not redize thet the
associate had any scheduling problem until that day. As to breaks for the associate,
plantiff stated that he was never aware that the associate had any medica concerns or
specid needs.

Sulliven believes that in some form, plaintiff’s satement admitted some of the dlegations.

On October 30, the day after plaintiff e-mailed his satement to Sullivan, plaintiff forwarded it to
the management shared e-mail in-box. Plantiff did so because he did not know how to print a copy of a
sent message on the new e-mail systemand he wanted to retain acopy of hisresponse. Plantiff knew thet
Barker had access to the shared in-box and that she had made acomplaint about hm. The next day, with
hdp from Adams, plantiff printed a copy of hise-mail. Plaintiff believesthat he then ddeted the emall
from the shared in-box.

On November 1, 2004, Barker contacted Deone Petersen and Sullivan because of her concern
about plantiff’s e-mall, which she had discovered in the shared in-box. Barker told them that she was
nervous about the e-mall, that she thought that plaintiff put it thereto intimidate her, and that because of it,
she did not want to go towork that day. Deone Petersen and Sullivan told Barker that she needed to go
to work and “ignoreit like it never happened.” Deone Petersen and Sullivan asked Barker to provide a
written statement, whichBarker prepared and ddlivered to the didtrict office. Barker explained to Sullivan
that plaintiff’s statement was not accurate.

Deone Petersenunderstood that plaintiff had an explanation why his response wasin Barker’'se-

mall box (i.e. to print out the e-mail), but she did not believeit. Deone Petersen did not recall that anyone
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else had this problem with the new e-mail system.

On November 3, 2004, Sullivan met plaintiff & the digtrict office and gave him the email which
Barker had received. Sullivantold plaintiff that plaintiff would be leaving the gore. During the meeting on
November 3, Sullivan described plaintiff ascalm and “sorry about the Stuation.” Sullivan asked plaintiff
to prepare astatement about the dleged retdiation. Following the meeting with Sullivan, but beforeleaving
the digtrict officethat day, plantiff wrote out a tatement responding to Sullivan’ squestions. The statement
read in part:

Joyce [Barker] and | had numerous discussons about wanting a guy to help on the
warehouse |oads.

When | saw the statement [whichl sent to Sullivan] on the [shared] e-mail [box] Monday

| redlized | had made a serious error. | would understand Steve' s statement regarding my

intimidation [of Barker] but never was | attempting to do so.

From Hoscheit, Hungtiger received periodic updates throughout the 2004 investigationof plantiff.
Hungtiger eventudly decided to terminate plaintiff’s employment. In doing so, Hungtiger considered the
informationwhich he had receivedfromHaoscheit, Sullivan, Deone Petersen and Sandy Zubik fromQOsco’s

legal department.’? In particular, Hunstiger considered informationabout the alegaions againg plaintiff in

2004, plantiff’s responses to those dlegations, and the circumstances of plantiff’s demotion and final

12 Hungtiger tetified if adistrict manager had an issue with a generd manager, the district
manager generdly would talk to the market manager about theissue. Dick Miller, who retired asagenerd
manager in 2000, testified that inhis experience, market managerswere dways involved inthe terminations
of genera managers and it would be unusud for a general manager to be terminated without input or
involvement by the market manager. When asked why Adams was not involved in any of the issues with
plantiff, and why the market manager would be skipped, Deone Petersenresponded that if Barker did not
fed comfortable going to Adams, “then she knows that she can come to me, she could cal HR, she could
cal the 1-800 hotline for associates.”
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written warning in November 2003. Hunstiger directed Deone Petersen to inform plaintiff that Osco had
terminated his employment.

On November 4, 2004, Osco informed plaintiff, who was 51 yearsold, that it was terminating his
employment for creating ahostile work environment and vidlating its Courtesy Policy.* See CAAR dated
November 4, 2004 (identifyingemployment problemashostilework environment and violationof Courtesy

Policy), attached as Exhibit U-41 to Rantiff’s Response (Doc. #73). The CAAR did not specificdly

reflect how plaintiff created a hostile work environment or violated the Courtesy Policy, or cite plaintiff’s
emal as a bass for discharge. Zubik testified that the decision to terminate plaintiff’ s employment was
made after they talked to hmasecond time, and that because of plaintiff’ sfallureto delete the email which
Barker recelved, Zubik “thought he was aliability to our company.”

During the investigation of plaintiff in 2004, plantiff remained at his store with the employees
(except Manley) who had complained about hm. Osco did not address whether plaintiff should be
removed fromthe store pending the investigation. Sullivan tedtified that employees aretypicdly separated
in cases of physica threets, but he did not know of any policy which required separation when ahogile
work environment was dleged.

On November 15, 2004, Hoscheit's assistant sent Deone Petersen the following e-mail:

13 Since Hundtiger became regional vice president in March of 2002, no other genera
manager in the region, male or femde, hasreceived afind writtenwarning for violating Osco’ s harassment
policy and/or Courtesy Policy, and subsequently engaged in the same conduct for whichthe find warning
was issued.

Even though retail associates often fed uncomfortable, Deone Petersen testified that her
understanding of a hodtile work environment was associates feeling uncomfortable. When asked how
plaintiff created a hostile work environment, Deone Petersen testified that she was not part of the decision
asto plaintiff, but that others made and communicated the decision to her.
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Deone, | spoke with Eugene Parsons of UC Express. Eugene indicated that he needs by

noon today very specific detalls of the reason for Randy’s term, witness statements,

investigations done, copy of the company policy that the clamant violated, damant sgned

acknowledgment of the policy, prior written warnings on same maiter.
Deone Petersen did not know why HR would be asking her for witness statements and a copy of the
company policy plaintiff violated when, as she tedtified, HR completed dl thisinformation. Hungtiger dso
had no ideawhy HR would request such information from Deone Petersen.

Whenasked about plaintiff’sunemployment form, Deone Petersentestified that she completed the
formoff the CAAR formswhichplaintiff had received. She testified, however, that she must have omitted
“hodtile work environment” from the unemployment form and that thiswas odd. When asked about the
discrepancy, Deone Petersen testified: “Randy was Hill terminated for violation of company policy.”

[11.  Transfer Of Mary Johnson

On September 19 or 20, 2004, Mary Johnson, agenerd manager of astoreinColumbia, Missouri,
learned that her storewould be dosng. Deone Petersen and Hunstiger wanted Johnson to stay with Osco.
Deone Petersentedtified she told Johnsonthat she could come to Kansas City and co-manage astore until
something in the areaopened up.* Hungtiger testified that Osco planned to put Johnson wherever Osco
“had something for her to work on until such time as a store opened.”

Before plaintiff knew that Osco was investigating him, Johnson and her husband went to hisstore

on aFriday evening and appeared to belooking around. That evening, Johnson told plaintiff that she did

not know where she was going but that she had been told to look for a house in south Johnson County.

14 Bell understood that the sdlaries of both co-general managerswould come out of the one

store budget and therefore the potential bonus of the management team would be reduced at that store.
Deone Petersen understood that Johnson would not want to co-manage for the rest of her career.
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Johnsontestified that it was pure happenstance that she went into plaintiff’ sstore onthat occasion, and that
she and her husband were Staying at aloca hotel.

On October 27, 2004, Johnson's red estate agent understood that Johnson would remain in
Columbia through November 12. OnNovember 2, before she knew if and where Osco had ajob for her,
Johnsonsigned a contract to purchase ahousein Olathe, Kansas.™® Johnson did not have any reservation
about doing so because Hungtiger and his boss had told her that they would find a place for her in the
Kansas City area. On November 4, 2004, Johnson listed her home in Columbiafor sde.

Even though Barker had told Johnson of problems at plaintiff’ sstore and eventhough Johnsonhad
gone into plantiff’ s sore while he was ill there, Johnson denied knowing that plaintiff’ sstore might be the
store where she would end up. According to Johnson, she “had no idea what was going on in that
stuation.” Bell testified that Deone Petersen decided to move Johnson to plaintiff’s store.

Osco did not hire a new genera manager to replace plaintiff. Effective November 13, 2004,
however, Osco transferred Johnson to plaintiff’'s store as a generd manager. Plaintiff had 18 years
experience asagenera manager, while Johnson had only five years of experienceinthat postion. Johnson
understood that she was being transferred because the store needed a generd manager but she agreed the
HR document stated that the change was due to the store closing in Columbia. When asked about the
timing of the storedosingand plaintiff’ stermination, Hungtiger, Deone Petersen and Johnsontetified it was
amply coincidentd. Hungtiger testified that the decison to move Johnson to plaintiff’ sstorewas made after

plantiff’s termination.

15 The contract was subject to Johnson's approval of the home after a second visit on

November 5, 2004.
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V. Diversity In Osco M anagement

Before Osco terminated plaintiff’s employment, Deone Petersen’s didtrict had 13 mde generd
managers and 5 femae genera managers. From 2000 through 2004, in Deone Petersen’ s district, Osco
terminated the employment of the fallowing generd managers, dl of whom were mae: Bruce Waggoner
(age 53), Brian Redmond (age 44), Brad Shumway (age 41), Steve Lowrey (age 32), Richard Maone
(age 51), Rayburn Mayfield (age 58), Greg Koehler (age 40) and plaintiff (age 51). The average age of
these generd managers, when they were terminated, was 46.25.

In duly of 2003, Pdmer noted that Hungtiger had perhaps the most diverse staff of one African
American, one femae and one mae. Pamer gave Hungtiger thefollowing god for 2003: “Develop at |east
two [ditrict manager] ready females, and two [digtrict manager] ready minorities. Continue to improve
diveraty scorecard at store and didtrict leve.”

INn2003 and 2004, Hungtiger encouraged Deone Petersen to “get the pipelinefilled” with femades
and minorities. In October of 2003, Hungtiger noted that Deone Petersen’ sdigtrict had ten promotionsin
thefirgt part of the year and that two were minoritiesand threewerefemde. In March of 2004, Hunstiger
noted that in Deone Petersen’ s didtrict, 40 per cent of the promotions were femaes and 20 per cent were
minorities, but that Deone Petersen should continue to work on building the diversity poal.

Deone Petersen, Soller and Johnson are members and officers of a group for women in
management which is committed to mentoring, encouraging, supporting and achieving (“M.E.SA.").
Deone Petersen and Soller started the Kansas City Chapter of M.E.SA. The M.E.SA newdetter for
October of 2005 notesthat Larry Johnson, Osco’ s Chief Operating Officer, sated asfollows. “We vdue

diversity and wish to create an environment at every level of the company that mirrorsour customer base.
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Thisisimportant to me, especidly when 85 percent of the purchasesin my stores are made by women.”
Osco attemptsto saff storesto reflect its diverse customer base, “whether it is female, African American
male, Hispanic femde, [or] any [category] other than white male.”

Management terminations at Osco arerare. In the past ten years, Deone Petersen has not been
involved inthe termination of afemde management employee and she has not recommended or requested
theresignationof afemde genera manager. No fema e generd manager hasbeen terminated in Hungtiger’s
digtrict ance he took over in April of 2002.

Deone Petersen had a romantic reaionship with another manager, Stan Petersen, while they
worked together at the digtrict office and were married to other people. They later divorced their prior
spouses and married each other. Bdl and other employees were uncomfortable about the relationship.
Bdl and Teresa Caster, aformer regiond pharmacy manager, thought that the rdaionship created ahogtile
work environment and violated Osco’s Courtesy Policy. Sullivan agreed that if the afar made associates
fed uncomfortable, it could violate the Osco policy. At some point, Stan Petersenreported to Bill Bates,
the areavice president, that he and Deone were romanticdly involved. Batestold Stan Petersen that HR
knew of this fact and that the company supported them. Osco did not conduct any investigation to
determine whether others were uncomfortable with the relationship between the two.

Brad Shumway, a former generd manager in Deone Petersen’s didtrict, stated that auditing the
management schedule is a common way for Osco to get rid of managers when it has no other reason for

termination. On August 7, 2000, Osco terminated Shumway’s employment because he had dlegedly
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violated Osco policy by fasifying amanagement schedule two months earlier.’® Some three days before
Osco terminated Shumway’s employment, Osco decided to replace him with Jeff Miller, the generd
manager of astorein St. Joseph, Missouri whichhad closed onduly 15, 2000." Jeff Miller, who was 32
years old a the time, needed a store to manage.

V. L awsuit

On May 11, 2005, plantiff filed suit aganst Osco, dleging that it terminated his employment
because of his sex and ageinviolationof Title V11,42 U.S.C. § 2000e et seg., and the Age Discrimingtion
in Employment Act, 29 U.S.C. § 621 et seq.

Other than her management decisons, Deone Petersen never said anything to plantiff or
demongtrated any conduct based on age that plantiff believes was inappropriate. Also, other than her
management decisons and a Sngle comment in November of 2001, Deone Petersendid not engage inany
conduct based on gender which plaintiff felt was inappropriate.’®

Haintiff has no reason to believe that Hunstiger had any intent to discriminate againg him on the

bas's of age or gender. Plantiff dso has no reason to beieve that associates did not actudly complain

16 Dick Miller, a retired market manager who was employed through February 1, 2000,
testified that Deone Petersenunfairly criticized Shumway. In oneinstance, Deone Petersen required Dick
Miller to discipline Shumway for not working his scheduled hours even though Dick Miller felt that
Shumway had not done anythingwrong. Dick Miller testified that in hisopinion, in Deone Petersen’ seyes,
women associates could do no wrong.

1 Sandy Zubik’ snotes on Shumway, dated August 1, 2000, statethat “ [w]e need to get rid
of him;” “get Alam Records& compare to those schedules (go back alittle ways);” “(not just a vacation
dow timeissue);” “ME Raing;” and “no other discipline in hisfile”

18 In November of 2001, Tom Adams had said, “I don’'t think yours is bigger than mine”
Deone Petersensaid, “Wdl, that’ sokay you' re among friends.” Plaintiff does not recal what any of them
were talking about.
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about him.

Before “probably October 29, 2004,” plantiff did not believe that Osco acted because of his age
or gender. Asof November 30, 2005, plaintiff believed that Deone Petersen wasthe only person who had
discriminated againgt him on the basis of age or gender.

Osco seeks summary judgment on plaintiff’s claims of sex and age discrimination. Osco argues
that plaintiff cannot establish a primafacie case on ether clam and thet in the dternative, plaintiff has not
presented sufficient evidencefor areasonablejurytofind that Osco’ s legitimate, nondiscriminatory reasons
for termination are a pretext for sex or age discrimination.

Analysis
l. Sex Discrimination Claim

Hantiff damsthat defendant terminated his employment becauise of sex in violaion of Title VII.
See 42 U.S.C. § 2000e-2(a)(1). Under Title VII, it isunlawful for an employer “to discriminate againgt
any individua with respect to his compensation, terms, conditions, or privileges of employment, because
of suchindividud’ srace, color, rdigion, sex, or nationa origin.” 42 U.S.C. § 2000e-2(a)(1). The Court
gopliesadisparate treetment andyssto damsthat anemployer treats some people lessfavorably because

of race, color, rdigion, sex or nationd origin. Int’l Bhd. of Teamgtersv. United States, 431 U.S. 324, 335

Nn.15(1977). Toprevall on hisdisparatetrestment clamunder Title VI, plaintiff must show thet the dleged
discrimination was intentiond. Plantiff may establishdiscriminatory intent elther directly, through direct or
crcumdantid evidence, or indirectly, through the inferentid burden shifting method known as the

McDonndll Douglastest. See McDonnell Douglas Corp. v. Green, 411 U.S. 792, 824 (1973).

For purposes of Osco's motion, the Court finds that plaintiff has not presented direct evidence of
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discrimination. Direct evidenceincludes* evidence, whichif believed, provesthe existence of afactinissue

without inference or presumption.” Shorter v. ICG Haldings, Inc., 188 F.3d 1204, 1207 (10th Cir. 1999)

(atations omitted). Direct evidence mugt “spesk directly to the issue of discriminatory intent” and must

“relate to the specific employment decison inquestion.” Swansonv. Allied Sgnd. Inc., No. 91-2155-L,

1992 WL 223768, a *2 (D. Kan. Aug. 13, 1992). Statementsof personal opinionand statementsby an
employee other thanan actua decision-maker do not condtitute direct evidence of discrimination. Shorter,

188 F.3d at 1207, Ramsey v. City & County of Denver, 907 F.2d 1004, 1007 (10th Cir. 1990), cert.

denied, 506 U.S. 907 (1992); Weber v. United Parcel Serv., No. 91-1225-MLB, 1993 WL 245969, at

*5 (D. Kan. June 16, 1993).
Because he relies upon indirect evidence, plantiff’s dam of sex discrimination is subject to the

familiar three-step McDonndll Douglas andytica framework. See McDonnell Douglas Corp. v. Green,

411 U.S. 792, 802 (1973). Under the burden-shifting framework of McDonndll Douglas, 411 U.S. a

802-04, plaintiff has the initid burden of establishing a prima facie case of sex discrimination in his
employment termination. Plaintiff satisfies this burden by presenting a scenario which on its face suggests

that defendant more likely than not discriminated againgt him. See Tex. Dep't of Cmity. Affairsv. Burdine,

450 U.S. 248, 253 (1981). A plantiff ordinarily may make a prima facie case by showing that (1) he
belongs to a protected class, (2) he suffered an adverse employment action; and (3) the adverse
employment action occurred under circumstanceswhichgiveriseto aninferenceof discrimination. Hysten

v. Burlington N. & SantaFe Ry. Co., 296 F.3d 1177, 1181 (10th Cir. 2002).

If plaintiff can establisha primafacie case, the burden shifts to defendant to articulate alegitimate,

nondiscriminatory reason for histermination. See Nulf v. Int'| Paper Co., 656 F.2d 553, 558 (10th Cir.
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1981). After defendant does so, the burden then shifts back to the plaintiff to show that the stated reason
IS pretextud.

In areverse discrimination case, adifferent standard is applied because the Court cannot presume
discrimination againg higtoricdly favored litigants in the event of adverse employment actions. See

Livingson v. Roadway Exp., Inc., 802 F.2d 1250, 1253 (10th Cir. 1986). In such a case, in lieu of

showingthat he belongs to a protected class, a plantiff must present evidenceof background circumstances
whichsupports aninferencethat defendant is an unusua employer whichdiscriminaes againgt the mgority.

Notari v. Denver Water Dep't, 971 F.2d 585, 589 (10th Cir. 1992). Alternatively, plaintiff may produce

indirect evidence “ sufficient to support a reasonable inference that but for plaintiff’ s status the chalenged
decison would not have occurred.” 1d. at 590.

Defendant argues that plantiff cannot present suffident evidence (1) that Osco is one of those
unusua employers which discriminates againg the mgority or (2) that but for plaintiff’s sex, Osco would
not have terminated his employment. Plaintiff, however, has produced the following evidence:

1. In July of 2003, PAmer noted that Hunstiger had perhaps the most diverse Staff.
Pamer gave Hundtiger the following god for 2003: “ Develop at least two [district
manager| ready femaes, and two [digtrict manager] ready minorities. Continueto
improve diversty scorecard a store and digtrict level.”

2. In 2003 and 2004, Hungtiger encouraged Deone Petersen to “get the pipeline
filled” with femaes and minorities. In October of 2003, Hunstiger noted that
Deone Petersen’ s digtrict had ten promotionsin the first part of the year and that
two were minority employees and three were femae employees. In March of
2004, Hunstiger noted that in Deone Petersen’s district, 40 per cent of the
promotions were femae employeesand 20 per cent were minority employees, but
that Deone Petersen should continue to work on building the diversity pool.

3. In 2005, Osco's Chief Operating Officer, sated as follows: “We vaue diversity
and wish to create an environment a every leved of the company tha mirrors our
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customer base. This is important to me, especially when 85 percent of the
purchases in my stores are made by women.” Osco attempts to staff stores to
reflect its diverse customer base, whether it is female, African American male,
Hispanic femae, or any category other than white mae.
4, Inthe past tenyears, Deone Petersen has not beeninvolvedinterminating afemde
management employee and she hasnot recommended or requested the resgnation
of afemae genera manager. Onthe other hand, from 2000 through 2004, Osco
hasterminated the employment of eight mae generd managersinher didtrict. No
femae generd manager has been terminated in Hungtiger’ s district since he took
over in April of 2002.
Such background circumstances are sufficient to support an inference that Osco is one of those unusud
employerswhichdiscriminatesagaing the mgjority. See Notari, 971 F.2d at 589. While this evidenceis
not conclusive, it dlows plantiff to establish aprimafacie case of reverse sex discrimination.
Osco assertsthat it terminated plaintiff’ s employment because (1) he violated the Courtesy Policy
in 2003 and 2004 and (2) he create ahodtile work environment in2004. Defendant has met its burden to
aticulate a faddly nondiscriminatory reason for termingting plaintiff’'s employment.  See Kendrick v.

Penske Transp. Servs., Inc., 220 F.3d 1220, 1229-30 (10th Cir. 2000).

Under the third step of McDonnell Douglas, the burden shifts back to plaintiff to show that

defendant’ sstated reasons for termination are a pretext for sex discrimination. 1d. at 1230; Randlev. City
of Aurora, 69 F .3d 441, 451 (10th Cir. 1995). Defendant assertsthat it isentitled to summary judgment
because plantiff has produced no evidence from which a jury could conclude that the real reason for
terminating his employment was sex. The rdevant issueis not whether the stated reasons for termination
werewisg, far or correct but whether defendant honestly believed inthose reasons and actedingood fath.

Stover v. Martinez, 382 F.3d 1064, 1076 (10th Cir. 2004). In examining thisissue, a court must “look

a the facts as they gppear to the person making the decison to terminate plaintiff.” Kendrick, 220 F.3d
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at 1231. The Court’sroleisnot to second guess an employer’ s busnessjudgment. Stover, 382 F.3d at

1076.
A plantiff can show pretext by pointing to “such weaknesses, implausihilities, inconsstencies,
incoherencies, or contradictions in the employer’s proffered legitimate reasons for its action that a

reasonable fact finder could rationaly find them unworthy of credence” Morgan v. Hilti, Inc., 108 F.3d

1319, 1323 (10th Cir. 1997) (quotations omitted). While “[t]his burden is not onerous. . . it isaso not
empty or perfunctory.” Id. a 1323-24. A plantiff typicaly makes a showing of pretext in one of three
ways. (1) evidence that defendant’s stated reason for the adverse employment action was false, i.e.
unworthy of belief; (2) evidencethat defendant acted contrary to a writtencompany policy prescribing the
actionto betaken under the circumstances; or (3) evidence that defendant acted contrary to an unwritten
policy or contrary to company practice when making the adverse employment decison affecting plaintiff.
Kendrick, 220 F.3d a 1230. More specifically, evidence of pretext may include “prior treatment of
plantiff; the employer’s policy and practice regarding minority employment (induding datistical data);
disturbing procedurd irregulaities (e.g., fasfying or menipulaing . . . criteria); and the use of subjective

criteria” Simmsv. Okla. exrd. Dep't of Mental Hedth& Substance Abuse Servs., 165F.3d 1321, 1328

(10th Cir.), cert. denied, 528 U.S. 815 (1999).

Fantiff’s srongest evidence of pretext is Osco’s generd policy and practice of trying to hire and
promote womento reflect itscustomer base of some 85 per cent women. Viewing the evidenceinthe light
most favorable to plaintiff, a reasonable jury could aso find that (1) Osco decided to replace plaintiff with
awoman (Johnson) before it even completed its investigation of the complaints againg plaintiff; (2) Osco
did not truly believe that the complaints of hogtile work environment were sufficently serious to warrant

27




dismissd because it did not separate plaintiff and the complainants during the investigation; (3) Osco
management commonly talked about the difficulty in hiring mae employeesfor day shifts; (4) Osco did not
discipline or even investigate the affair between Deone Peterson and Stan Peterson, which potentially
violated Osco’s Courtesy Palicy; and (5) because it did not involve plaintiff’ s market manager (Adams)
intheinvegtigation, Osco did not follow itsnormd procedure ininvestigating the complants againgt plantif.
Inthese circumstances, areasonable jury could find that defendant conducted ashaminvestigationand that
the stated reasons for termination were fase. Accordingly, the Court overrules defendant’s motion for
summary judgment on plaintiff’s clam that Osco terminated his employment because of sex.
. Age Discrimination Claim

Defendant argues that it is entitled to summary judgment on plantiff’s age discrimination cam
because plantiff cannot establish a prima facie case. Generdly, to establish a prima facie case of age
discriminationintermination, plantiff must show that (1) he was amember of the protected age group (over
age 40); (2) he was doing satisfactory work; (3) he suffered an adverse employment action; and

(4) defendant filled his position with a substantialy younger person. See Reevesv. Sanderson Plumbing

Prods., Inc., 530 U.S. 133, 142 (2000); O Connor v. Consol. Coin Caterers Corp., 517 U.S. 308

(1996); Riverav. City & County of Denver, 365 F.3d 912, 920 (10th Cir. 2004).%° Defendant contends

19 In O’ Connor, the Supreme Court noted that to establish a prima facie case of age
discrimination, plaintiff must produce evidence sufficient to create an inference that defendant based its
employment decison onage. Seeid. at 312. With respect to the fourth d ement, the Supreme Court held
that plaintiff need not show that defendant replaced him with an employee outside the protected class, i.e.
under 40 yearsold. |d. Rather, the Supreme Court held that to create an inference of age discrimination
with respect to the fourth dement, plantiff must show that he was replaced with someone who was
“aubgantidly younger.” Id. at 313.
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that plaintiff cannot show the fourth ement, i.e. that it hired a subgtantialy younger personto replace him.
Specificdly, defendant states that it replaced plantiff with Mary Johnson, who was three years and nine
months younger than plaintiff, and that the age difference between plaintiff and Johnson is inaufficent to
establish aprimafacie case®

The Tenth Circuit hasruled that atwo year age difference is “obvioudy inggnificant” for purposes

of the fourth element of the primafacie case. Munoz v. . Mary-Corwin Hosp., 221 F.3d 1160, 1166

(10th Cir. 2000). The Tenth Circuit has not specificaly addressed the issue whether individuaswho are
between three and four years younger than plaintiff are “subgtantidly younger,” but most circuit courts

whichhave addressed the issue have hdd that they are not. See Grogean v. First Energy Corp., 349 F.3d

332, 340 (6th Cir. 2003) (absent direct evidence that employer consdered age sgnificant, difference of

axyearsor lessinsufficient), cert. denied, 541 U.S. 1010 (2004); Williamsv. RaytheonCo., 220 F.3d 16,

20 (1t Cir. 2000) (three-year difference insufficient); Radue v. Kimberly-Clark Corp., 219 F.3d 612, 619

(7thCir. 2000) (to satisfy subgtantialy younger requirement, replacement mustbeat | east tenyears younger

20 Because Osco contends that it did not replace plaintiff, he argues that the Court should
andyze hisclam asareduction in force (RIF) case. See Haintiff’s Response (Doc. #87) at 62. Pantiff
relies on defendant’ s position that plaintiff cannot state a prima facie case of age discriminationbecause he
cannot show that he was replaced. See Plaintiff’ SResponse (Doc. #87) at 62 (citing Pretria Order (Doc.
#66) 1 7(8)(4)). Paintiff ignores defendant’ s other defense, that plaintiff cannot present evidence that it
replaced him with someone who was subgtantialy younger. See Pretrial Order (Doc. #66) §7(a)(5). In
the pretrial order, Osco does not deny replacing plaintiff -- it Smply cdamsthat plaintiff has no evidence
that Osco replaced him or replaced him with a substantialy younger employee.

To stidfy the fourth dement of a prima fadie case of age discrimination in the context of aRIF,
plantiff must Smply present some evidence that the employer intended to discriminate in reaching its RIF
decison. Haynesv. Level 3 Commc'ns, LLC, 456 F.3d 1215, 1225 (10th Cir. 2006) (dting Stone v.
Autdliv ASP, Inc., 210 F.3d 1132, 1137 (10th Cir.), cert. denied, 531 U.S. 876 (2000)). Plaintiff hasnot
explained how the Court should gpply this standard under the circumstances of this case.
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unlessplantiff presents evidence that employer considered age to be sgnificant factor); Schiltzv. Burlington

N.R.R., 115 F.3d 1407, 1413 (8th Cir. 1997) (five yearsinsufficient); ¢f. O’ Connor, 517 U.S. at 312
(replacement of 68 year-old with65 year-old is“ very thinevidence;” suggesting that three-year difference

isinggnificant). But ¢f. Damon v. Heming Supermarkets of Fla, Inc., 196 F.3d 1354, 1360 (11th Cir.

1999) (five years auffident); Carter v. DecisionOne Corp., 122 F.3d 997, 1003 (11th Cir. 1997)

(three years aufficient). Didtrict courts in the Tenth Circuit have also largely held that a difference of

four yearsisinauffident. See Perry v. St. Joseph Reg. Med. Ctr., 110 Fed. Appx. 63, 67 (10th Cir. 2004)

(affirming decison that seven years is insufficient without specifically addressng issue); Kitchen v.

Burlington N. & Santa Fe Ry. Co., 298 F. Supp.2d 1193, 1200-01 (D. Kan. 2004) (VanBebber)

(sx yearsinaufficient); Houdey v. Boeing Co., 177 F. Supp.2d 1209, 1215 (D. Kan. 2001) (Lungstrum)

(four to five years inafficient).? The Court substantialy agrees with the reasoning of these cases.
Fantiff’s evidence that his replacement was three years and nine months younger is therefore insufficient

to show that his replacement was * subgtantialy younger” so asto satisfy the fourth dement of his prima

2 Likewise, digtrict courtsin other circuits have held that athree- or four-year differenceis
not sufficient to create an inference of age discrimination. Steward v. Sears, Roebuck & Co., 2006 WL
1648979, at * 18 (E.D. Pa. June 13, 2006) (five years insufficient); LeDoux v. AGL Res., Inc., 2006 WL
2246182, a *9 (N.D. Ga. Aug. 4, 2006) (47 year-old not “substantialy younger” than 51 year-old);
DeBord v. Washington County Sch. Bd., 340 F. Supp.2d 710, 715-16 (W.D. Va. 2004) (seven years
insufficdent when combined with weak evidence of age discriminaion); Davila Rivera v. Caribbean
Refrescos, Inc., 2004 WL 1925477, at * 13 (D. Puerto Rico May 26, 2004) (five yearsinaufficient). But
see Porter v. Exxon Mobil Corp., 246 F. Supp.2d 615, 619-20 (S.D. Tex. 2003) (deeply troubled that
age clam can be based upon dight difference of three years, but difference is not insufficient as matter of
law); Newbury v. Nat'l Press Club, Inc., 1997 WL 664589, at *3 (D.D.C. Aug. 26, 1997) (five year
difference not substantid).
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facie case??

ITISTHEREFOREORDERED that Defendants M otion For Summary Judgment (Doc. #63)

filed April 14, 2006 be and hereby is SUSTAINED in part. Defendant's motion is sustained as to
plantff's age discrimination dam.  Defendant’s motion is overruled as to plaintiff's reverse sex
discrimingtion dam.
Dated this 11th day of October, 2006 at Kansas City, Kansas.
§ Kathryn H. Vrétil

KATHRYN H. VRATIL
United States Didtrict Court

2 Evenunder the morerelaxed standard used for a prima facie caseinnon-age cases—which
requires plaintiff to prove that adverse action occurred under circumstances giving rise to an inference of
discrimination, see Howard v. Garage Door Group, Inc., 136 Fed. Appx. 108, 112 (10th Cir. 2005)
(citationomitted) — plaintiff has not shown such circumstances. Hungtiger, who made the find decison to
terminate plantiff’ semployment, was some sx years older than plaintiff. See Fairchild v. Forma Scientific,
Inc., 147 F.3d 567, 572 (7th Cir. 1998) (plantiff has*“toughrow to hoe’ whenfired by person older than
himsdf). In addition, plaintiff’s attempted use of satisticsis insufficient because he presents no evidence
of any sgnificant difference between the treetment of older and younger management employees and he
doesnot properly account for nondiscriminatory explanations. See Reav. Martin Marietta Corp., 29F.3d
1450, 1456 (10th Cir. 1994).
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