IN THE UNITED STATESDISTRICT COURT
FOR THE DISTRICT OF KANSAS

SPRINT COMMUNICATIONS COMPANY L.P.,
Plaintiff,

CIVIL ACTION

V.

MUSHAHADA INTERNATIONAL USA, INC,,

)
)
)
)
)
) No. 05-2168-KHV
)
)
Defendant. )
)

MEMORANDUM AND ORDER

Sprint Communications Company L.P. filed suit againg Mushahada Internationd USA, Inc. for

breach of contract. This matter is before the Court on Defendant’s Motion To Dismiss (Doc. #4) filed
May 5, 2005. For reasons st forth below, the Court overrules defendant’ s motion.

Legal Standards

The standard which governs a motion to dismiss for lack of persond jurisdiction under
Rule 12(b)(2), Fed. R. Civ. P., iswdl established. Plaintiff bears the burden of establishing persond

jurisdiction over defendant. See OMI Holdingsv. Royd Ins Co. of Can., 149 F.3d 1086, 1091 (10th

Cir. 1998). The Court has discretion to consider a motion to dismiss for lack of persond jurisdiction

based on affidavitsand other writtenmaterid. See Behaoen v. Amateur Basketball Ass n, 744 F.2d 731,

733 (10th Cir. 1984), cert. denied, 471 U.S. 1010 (1985). On amoetion to dismiss, plaintiff must make

only a prima facie showing of jurisdictionto avoid dismissal. See Wenzv. Memery Crystal, 55 F.3d 1503,
1505 (10th Cir. 1995). Eventudly, plaintiff must establishjurisdiction by apreponderance of theevidence,

gther at a pretria evidentiary hearing or at trid. Until such a hearing, a prima facie showing suffices,




notwithdanding any contrary evidence by the moving paty. See Kuenzle v. HTM Sport-Und

Freizatgerate AG, 102 F.3d 453, 456 (10th Cir. 1996). If defendant chalenges the jurisdictiona

dlegations, plantiff must support those dlegations by competent proof of the supporting facts. Pytlik v.

Prof’| Res., Ltd., 887 F.2d 1371, 1376 (10th Cir. 1989). All factud disputes are resolved in plaintiff's

favor. Seeid. Further, the dlegations in the complaint must be taken as true unless controverted by

defendant’ saffidavits. Intercon, Inc. v. Bel Atl. Internet Solutions, Inc., 205 F.3d 1244, 1247 (10th Cir.

2000).

Factual Background

On December 29, 2003, Sprint Communications Company L.P. (“Sprint”) and Mushahada
Internationa USA, Inc. (“Mushahadd’) entered into a credit agreement under whichSprint extended credit
to Mushahada. The credit agreement included a forum selection clause which indicated thet in the event
of adisputeunder the agreement, the proper venue and site of any legd actionwould be “the Digtrict Court
of Johnson County, Kansas or the U.S. Didtrict Court for the Didrict of Kansas located in Wyandotte
County, Kansas.”

On February 9, 2004, Sprint and Mushahadaentered into the “ Sprint Wholesdle Master Services
Agreement” (“SWMSA”) which alowed plantiff to resdll defendant’s telecommunications services to
individuds. The SWMSA included a provison that the agreement is governed by “the laws of the State
of Kansas’ and that in the event a dispute under the agreement is submitted to arbitration, the arbitration
must be held in Overland Park, Kansas and that any discovery would be governed by the local rules of
the Didrict of Kansas. The SWMSA did not include a forum sdlection clause for court actions. The

parties negotiated the SWM SA in New York and defendant made payments under the agreement to
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plantiff’ sofficein New Jersey or New Y ork. Defendant did not advertise or solicit customersinKansas,
and it has no customers in Kansas. Sprint managed, operated and monitored from Kansas the
telecommunications network avalable to Mushahada in the SWMSA. Each invoice from Sprint to
Mushahada incdluded a notice that Mushahada was subject to jurisdiction in Kansas under
subsection (b)(11) of the Kansas |ong-arm statute because “it arranged for or continued to receive phone
service managed, operated or monitored inthe State of Kansas.” Exhibit 1to Affidavit of Jeke T. Gadson,

attached to Memorandum Of Sprint Communications Co. L.P. In Response To Defendant’s Motion To

Dismiss (Doc. #7) filed May 30, 2005.

On March 24, 2005, in the Didrict Court of Johnson County, Kansas, Sprint filed suit againgt
Mushahada for breach of contract. On April 28, 2005, Mushahada removed the case to federal court.
Mushahadaasserts that the Court must dismiss Sprint’ scomplaint for lack of persond jurisdictionor inthe
dternative, transfer the case to the Eastern District of New Y ork.

Analysis
l. Motion To Dismiss

Defendant argues that this Court lacks persond jurisdiction. See Fed. R. Civ. P. 12(b)(2).
Specificdly, defendant arguesthat the Kansaslong-arm statute does not confer persond jurisdiction over
it and that condtitutiona due process requirements cannot be met. The Court andyzes Rule 12(b)(2)
mations to dismissfor lack of personal jurisdictionover anonresident defendant withatwo-part test. Firgt,
defendant’ s conduct must fal within a provisionof the Kansaslong-armstatute, K.S.A. § 60-308. Kansas
courts congtrue the long-arm statute liberaly to dlow personal jurisdiction over nonresident defendantsto

the full extent permitted by the limitations of due process. Valt DdtaRes. Inc. v. Devine, 241 Kan. 775,
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777, 740 P.2d 1089, 1092 (1987). Second, defendants must have sufficient minimum contacts with
Kansasto satisfy the congtitutiona guarantee of due process. See Equifax Servs., Inc. v. Hitz, 905 F.2d
1355, 1357 (10th Cir. 1990).

A. Kansas | ong-Arm Statute

Defendant asserts that persond jurisdiction in this case is not proper under the Kansas long-arm
satute. K.S.A. § 60-308(b) provides, in part:

Submitting to jurisdiction — process. Any person, whether or not acitizenor resident
of this state, who in person or through an agent or indrumentdity does any of the acts
hereinafter enumerated, thereby submits the person and, if anindividud, the individud’s
persona representative, to the jurisdiction of the courts of this State as to any cause of
action arisng from the doing of any of these acts

(1) Transaction of any business within this sate;

(5) entering into an express or implied contract, by mail or otherwise, with a resident of
this sate to be performed in whole or in part by ether party in this sate; [and]

(11) entering into an express or implied agreement, whether by contract, tariff or
otherwise, with a corporation or partnership, either genera or limited, residing or doing
business in this state under which such corporation or partnership has supplied
trangportation services, or communication services or equipment induding, without
limitation, tel gphonic communicationservices, for abusinessor commercid user wherethe
services supplied to such user are managed, operated or monitored within the state of
Kansas, provided that such personis put on reasonable noticethat arranging or continuing
such trangportation services or telecommunication servicesmay result in the extension of
jurisdiction pursuant to this section.

Kan. Stat. Ann. § 60-308(b).

Faintiff assertsthat personal jurisdiction over defendant is proper under subsections (b)(1), (5)
and (11) of the Kansas long-arm statute. Defendant maintainsthat neither party performed the SWMSA
inKansas, that it did not resdl| itsservicesinKansas, and that it did not send payment to Sprint inKansas.

Nevertheless, defendant’s activities fal within subsections (b)(5) and (b)(11) of the Kansas long-arm
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datute.  Under subsection (b)(5), Mushahada contracted with Sprint to purchase Sprint's
telecommunication services and thus entered into a contract with aresdent of Kansas. Sprint manages
its telecommuni cations network in Kansas and thus the contract had to be performed a least “in part” in
Kansas. Thus the agreement satisfies the requirements of subsection (b)(5).

Subsection (b)(11) aso encompasses defendant’s conduct. First, Mushahada entered into the
SWMSA with Sprint, which does business in Kansas. Second, the SWMSA provides communication
sarvices. Third, Mushahadais abusinessor commercid user. Fourth, Sprint manages and operatesthe
sarvices under the SWMSA from Kansas.  Findly, Mushahada was on reasonable notice that this
transaction could result in jurisdiction within Kansas. Each invoice from Sprint to Mushahada included a
noticethat Mushahadawas subject to jurisdictionin Kansas under subsection(b)(11) of the Kansaslong-
arm statute because “it arranged for or continued to receive phone service managed, operated or
monitored in the State of Kansas.” Exhibit 1 to Gadson Affidavit.

For these reasons, Mushahada' s conduct fals within the Kansas long-arm Satute.

B. Due Process

Under the due process prong, the Court must find “minimum contects’ between the nonres dent

defendant and the forum state. Int'| Shoe Co. v. Washington, 326 U.S. 310, 316 (1945). This standard

may be met in two ways. Firg, if defendant “purposdy avallsitsdf of the privilege of conducting activities
within the forum state, thus invoking the benefits and protections of its laws,” then specific jurisdiction

exigs. Trierweller v. Croxton & Trench Holding Corp., 90 F.3d 1523, 1532 (10th Cir. 1996) (citation

omitted). Second, if “defendant’s contacts with the forum state are so * continuous and systematic’ that

the state may exercise persona jurisdiction over the defendant, even if the suit is unrelated to the
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defendant’s contacts with the date,” then generd jurisdiction exigts. 1d. at 1533 (quoting Helicopteros

Nacionaes de Colombia, SA. v. Hal, 466 U.S. 408, 415-16 & n. 9 (1984)). In both instances,

jurigdiction in the particular case must be reasonable so as not to offend traditiond notions of fair play and

substantid justice. See World-Wide Volkswagen Corp. v. Woodson, 444 U.S. 286, 292 (1980). In
addition, defendant must be able to reasonably anticipate being hded into court in the forum state. Burger

King Corp. v. Rudzewicz, 471 U.S. 462, 475 (1985). The Supreme Court has noted, however, that

“ because moderntransportation and communications have made it muchless burdensomefor a party sued
to defend himsdlf in a State where he engages in economic activity, it usudly will not be unfair to subject
him to the burdens of litigating in another forum for disputes relating to such activity.” 1d. at 474
(quotations and citation omitted).

Defendant contends that the exercise of persona jurisdiction by this Court cannot satisfy due
process. Defendant arguesthat itsbusinessis organized and existsinNew Y ork, that it has performed no
sarvicesin Kansas and that it has never advertised in Kansas. Defendant aso notes that the parties did
not negotiate or execute the agreement in Kansas, and that no transactions between the parties have
occurredinKansas. Plantiff assartsthat specificjurisdictionispresent. Plaintiff arguesthat defendant used
plantiff’s network (which dlowed calsto beginor terminatein Kansas and was managed from Kansas),
agreed to Kansas law in a prior agreement, and received invoices which noted that it was subject to
juridiction in Kansss.

Kansas may assert specific jurisdictionover out-of-state defendants if they “ purposefully directed
... ativitiesat resdents of the forumand the litigationresultsfromdleged injuriesthat arise out of or relate

tothoseactivities” 1d. at 472. When acontract isthe basisfor specificjurisdiction, acourt must consder
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“prior negotiations and contemplated future consequences, aong with the terms of the contract and the
parties actual course of deding.” Equifax, 905 F.2d at 1358 (citation omitted). To decide specific
jurisdiction, the Tenth Circuit gpplies a three-part test:
(2) the nonresident defendant must do some act or consummeate some transactionwiththe
forum or perform some act by which he purposely avals himsdf of the privilege of
conducting activitiesinthe forum, thereby invoking the benefitsand protections of itslaws,
(2) the dammust be one whicharisesout of or resultsfromthe defendant’ sforum-related
activities, and (3) the exercise of jurisdiction must be reasonable.

Packerware Corp. v. B & R Pladtics, Inc., 15 F. Supp.2d 1074, 1078 (D. Kan. 1998) (citing Rambo v.

Am. S. Ins. Co., 839 F.2d 1415, 1419 (10th Cir. 1988)).

The following factors support the exercise of persond jurisdiction:
1. Mushahada entered into a contract with a Kansas resident.

2. The SWMSA provided for defendant’ s use of telecommunication services on a
network located inKansas. Cf. Intercon, Inc. v. Bell Atl. Internet Solutions, Inc.,
205 F.3d 1244, 1248 (10th Cir. 2000) (defendant’ suse of computer network or
network service located inparticular state creates sufficient contacts for persond
jurisdiction).

3. The tedlecommunications serviceswhichdefendant offered to its customers under
the SWMSA are naionwide and the agreement included rates to and from
Kansas. See Attachment D-1 to Exhibit 1, Sorint Wholesde Master Services
Agreement, to Petition for Damages (Doc #1) filed April 28, 2005.

4, In aprevious credit agreement, Mushahada agreed that in the event of a dispute
under the agreement, the proper venue and site of any legd action shdl be “the
Didrict Court of Johnson County, Kansas or the U.S. Didtrict Court for the
Didtrict of Kansaslocated inWyandotte County, Kansas.” See Equifax, 905 2d
at 1358 (court should consider course of deding).

5. In the SWMSA,, Mushahada agreed that the agreement is governed by “the laws
of the State of Kansas” and that in the event a dispute under the agreement is
submitted to arbitration, the arbitration mugt be held in Overland Park, Kansas
and that any discovery would be governed by the local rules of the Didtrict of
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Kansas. Seeid.; Cadwell-Baker Co. v. S. 1. Railcar Co., 183 F. Supp.2d
1301, 1307 (D. Kan. 2001) (defendant can reasonably anticipate being hdedinto
court in Kansas given a Kansas choice of law provison).

6. Each invoice from Sprint to Mushahada included a notice that Mushahada was
subject to jurisdictionin Kansas under subsection (b)(11) of the Kansaslong-arm
satute because “it arranged for or continued to receive phone service managed,
operated or monitored in the State of Kansas.” Exhibit 1 to Gadson Affidavit.
Mushahada therefore knew that Sprint would at least patidly perform the
contract inKansas. See Pehr v. SunbeamPlagtics Corp., 874 F. Supp. 317, 321
(D. Kan. 1995) (defendant’'s knowledge that contract would be partialy
performed in Kansas favors finding of minimum contacts).

Based on these factors, defendant could have reasonably anticipated that if a dispute arose under the
SWMSA, it could be hded into court in Kansas. See Burger King, 471 U.S. at 474. At this stage,
plantiff has met its burden to show a prima facie case for jurisdiction. The Court therefore overrules
defendant’ s motion to dismiss for lack of persond jurisdiction.
. Motion To Transfer

Defendant also seeksto transfer venue to the Eastern Didtrict of New York. Motions to transfer
are governed by 28 U.S.C. § 1404(a), which provides that “for the convenience of the parties and
witnesses, in the interest of justice, a digtrict court may transfer any civil action to any other district or
divisonwhere it might have been brought.” Section 1404(a) affordsthe digtrict court broad discretionto
adjudicate motions to transfer based upon a case-by-case review of convenience and fairness. Chryder

Credit Corp. v. Country Chryder, Inc., 928 F.2d 1509, 1516 (10th Cir. 1991). The moving defendant

bears the burden of proving that the facts weigh heavily in favor of transfer, and the plaintiff’s choice of

forumisafforded “great weight.” Allgate Ins Co. v. Employers Reinsurance Corp., 715 F. Supp. 1502,

1503 (D. Kan. 1989); see also Dow Chem. Corp. v. Weevil-Cide Co., 630 F. Supp. 125, 130 (D. Kan.




1986) (unless balance of consideration is strongly in favor of moving party, plaintiff’s choice of forum
should not be disturbed).
The Court must consder the following factors in determining whether to transfer a case:

the plaintiff’s choice of forum; the accessbility of witnesses and other sources of proof,
induding the availability of compulsory process to insure attendance of witnesses; the cost
of making the necessary proof; questions as to the enforcegbility of ajudgment if oneis
obtained; relative advantages and obstaclesto a fair trid; difficulties that may arise from
congested dockets; the posshility of the existence of questions arisng in the area of
conflict of laws, the advantage of having aloca court determine questions of local law;
and, dl other consderations of a practica nature that make atrid easy, expeditious and
economical.

Chryder Credit Corp., 928 F.2d at 1516. Defendant has not met its burden to show that a transfer of

venue isjudtified under the facts of thiscase. In particular, defendant has not shown that the potentia costs
and inconvenienceto it of litigating this matter in K ansas Sgnificantly outweigh the corresponding costs and
inconvenienceto plaintiff of litigating the matter in New York. A trandfer of this case likely would smply
shift any inconvenienceto plaintiff. Without more, this Court will not disturb plaintiff’ slegitimate choice of
forum. Therefore the Court overrules defendant’ s motion to transfer.

ITISTHEREFORE ORDERED that Defendant’ sMotionTo Dismiss(Doc. #4) filed May 10,

2005 be and hereby is OVERRULED.
Dated this 29th day of July, 2005 at Kansas City, Kansas.
g Kathryn H. Vrétil

KATHRYN H. VRATIL
United States Didtrict Judge




