IN THE UNITED STATESDISTRICT COURT
FOR THE DISTRICT OF KANSAS

JOYCE M. OVERLY,

Plaintiff,
CIVIL ACTION

No. 05-2161-CM
BLACK & VEATCH CORPORATION,

Defendant.
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MEMORANDUM AND ORDER

Haintiff Joyce M. Overly brings this employment discrimination action daiming that defendant Black
& Veatch Corporation terminated her employment because she sustained an injury for which she might
assert afuture workers: compensation claim or because she actudly filed aworkers compensation claim.
She dso clams that defendant failed to pay her overtime dthough she worked in excess of forty hours a
week, in violaion of the Fair Labor Standards Act (“FLSA”). Defendant has filed amotion for partia
summary judgment (Doc. 68). Defendant claims that (1) plaintiff cannot recover liquidated damages under
the FL SA because defendant acted in good faith and reasonably believed that its employee classification
decisions complied with the FLSA; (2) atwo-year statute of limitations gpplies under the FLSA because
plaintiff has no evidence that defendant “willfully” violated the FLSA; and (3) plaintiff has no evidence that

would warrant punitive damages. For the following reasons, the court denies defendant’s motion.




|. FACTUAL BACKGROUND!?

A. Facts Related to FLSA Clam

In 2002, defendant created anew Finance job family. In conjunction with creation of the new
group, defendant established a core team of finance professionas, who developed job descriptions based
on functions the core team members performed. The team categorized the jobs into levels based on
amilarity of duties and respongibilities. Compensation specidists from Human Resources then gpplied their
knowledge of the FLSA and made a prdiminary determination of where the exempt and non-exempt
disinction would fal within the levels (i.e., they determined which positions should be exempt from overtime
under the FLSA and which should be non-exempt). The specidigsinitidly determined that some, but not
al, of the Level Three Finance professionds were performing non-exempt duties. The specidists did not
receive legd help in determining initid job dassfications

Defendant then hired Terry Burger —former Kansas City Director of the Wage and Hour Division,
United States Department of Labor — to review the classification decisons. Defendant asked Mr. Burger
to verify that defendant applied the FLSA correctly and to advise defendant at what level the exempt and
non-exempt digtinction should be made. Mr. Burger examined twelve of the Leve Three Finance job
descriptions and determined that some of the positions should be exempt, and some non-exempt. Although
Mr. Burger did not review dl positions within the Finance job family, he reviewed the Levd Three postions

that were in the same “tracks’ asthe Level Four and Level Five postions that plaintiff held in the Finance

! The court construes the facts in the light most favorable to plaintiff as the non-moving party
pursuant to Fed. R. Civ. P. 56. The parties (particularly plaintiff) proposed alarge number of proposed
uncontroverted facts which are not recounted here. The court hasincluded only those facts which are
relevant, materia, and properly supported by the record.
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family. When Mr. Burger reviewed the Level Three positions, however, he never physicdly reviewed job
functions on-gite. Based on Mr. Burger’ s review, defendant decided to classify dl Leve Three positions
within the Finance job family as non-exempt. Defendant then classified dl Level Four through Leve Eight
positions in the Finance job family as exempt from overtime under the FLSA.

Defendant’ s two compensation anaysts are respongble for andyzing whether changesin
exempt/non-exempt job classifications are gppropriate. Defendant does not have aforma audit systemin
place to review actua job duties compared to the gpplicable job description once ajob is classfied as
exempt or non-exempt, but managers point out differences in the descriptions and duties to the
compensation department when necessary. Defendant has not conducted any reviews to determine
whether an actud job that an employee is doing fits the gpplicable job description. Since the Finance job
family was new, however, Jenny Meegan, Director of Employee Services and Rewards, testified in
deposgition that the job descriptions were reflective of what responsibilities were being performed.

Al positions plaintiff held were within the Finance job family.? After the Finance family roll-out in
November 2002, plaintiff was a Senior Business Systems Andyst, which was aLevel Five pogtion. From
approximately January 2004 through January 2005, plaintiff was a Senior Project Accountant, which was a
Level Four position. From January 29, 2005 through April 1, 2005, plaintiff was aLevel Four Senior
Financid Reporting Accountant. Defendant classified dl three positions as exempt from overtime.

B. Facts Reaed to Retdiation Clam

On Saturday, March 19, 2005, plaintiff hurt her shoulder at work. Plaintiff did not tell her

2 Paintiff dedicates much time to discussing her job duties and how they continually changed and
differed from her job descriptions. While these facts may be relevant to whether plaintiff’s particular job
should have been non-exempt, the court finds them irrelevant to the issues at hand.
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supervisor, Pamela White, about the injury on Saturday or Sunday because she believed that she could till
get her work done.

On the morning of Monday, March 21, 2005, Ms. White contacted her own supervisor, Dave
Mendel sohn, to recommend terminating plaintiff’s employment for poor performance. At goproximeately
3:30 p.m. that same day, plaintiff reported Saturday’ sinjury to Kelly Wasko in defendant’ s Hedlth and
Safety department. On Tuesday, March 22, Mr. Menddlsohn and Ms. White were notified of plaintiff’s
work-related injury. Mr. Mende sohn then contacted Craig Anderson, Human Resources Director, who
aso holds alaw degree. Mr. Anderson in turn consulted with in-house counsdl to discuss plaintiff’'s
termination.

Paintiff was sent to the occupationa clinic, and was able to continue working based on her
doctor’s limited retriction that she decrease the use of her left arm. She returned to work with no
restrictions in gpproximately one week, on March 29, 2005. Plantiff wasto avoid any activity that caused
her pain in her arm and to take it easy with her aam. On March 29, Ms. White discussed with plaintiff her
ability to work the amount of overtime that was required to do her job. Plaintiff stated that she thought it
would be difficult for her to work the hours that Ms. White expected, and that she did not know that she
could work that hard without re-injuring her arm.

Defendant terminated plaintiff’s employment on March 30, 2005. The record contains evidence
suggesting that defendant did not follow its written discipline policies before terminating plaintiff, and that
Ms. White did not consult a particular policy in reaching her decison to terminate plaintiff’s employment.
[I. STANDARDS FOR JUDGMENT

Summary judgment is gppropriate if the moving party demondtrates that thereis“no genuineissue




asto any materid fact” and that it is “entitled to ajudgment as amatter of law.” Fed. R. Civ. P. 56(c). In
gopplying this standard, the court views the evidence and al reasonable inferences therefrom in the light most
favorable to the nonmoving party. Adler v. Wal-Mart Stores, Inc., 144 F.3d 664, 670 (10" Cir. 1998)
(cting Matsushita Elec. Indus. Co. v. Zenith Radio Corp., 475 U.S. 574, 587 (1986)).

[11. DISCUSSION

A. Liquidated Damages - FLSA Clam

Defendant first clams that plaintiff cannot, as a matter of law, recover liquidated damages under the
FLSA because defendant acted in good faith and had reasonable grounds for believing that it was FLSA-
compliant. Section 216(b) of the FLSA providesthat “[aln employer . . . that violatesthe FLSA is
ordinarily liable for both unpaid wages and an additional amount as liquidated damages” 29 U.SC. §
216(b). Under 29 U.S.C. § 260, a court must award liquidated damages unless “the employer showsto
the satisfaction of the court that the act or omission giving rise to such action was in good faith and that
[defendant] had reasonable grounds for believing that [its] act or omisson wasnot aviolation. . ..” Id. 8
260; Doty v. Elias, 733 F.2d 720, 725 (10" Cir. 1984); McLaughlin v. Somnograph, Inc., No. 04-
1274-MLB, 2005 WL 3489507, at *7 (D. Kan. Dec. 21, 2005) (citing Dep’t of Labor v. City of
Sapulpa, 30 F.3d 1285, 1289 (10" Cir. 1994)). “‘Liquidated damages are not a penalty exacted by the
law, but rather compensation to the employee occasioned by the delay in receiving wages due caused by
the employer’sviolation of the FLSA.”” Jordan v. United Sates Postal Serv., 379 F.3d 1196, 1202
(10" Cir. 2004) (citation omitted). The purpose for the liquidated damages provision is“‘the redlity that
the retention of aworkman's pay may well result in damages too obscure and difficult of proof for estimate

other than by liquidated damages.’” Renfro v. City of Emporia, 948 F.2d 1529, 1540 (10™ Cir. 1991)




(citation omitted).

To meet the subjective “good faith” requirement, the employer must have an “honest intention to
ascertain and follow the dictates of the [FLSA].” Id. at 1540 (citation omitted). The “reasonable grounds’
requirement impaoses “‘ an objective stlandard by which to judge the employer’ s behavior.”” City of
Sapulpa, 30 F.3d at 1289 (citation omitted). “The most logica step for a defendant concerned about the
legdity of its compensation plan is to seek an opinion from the rlevant government agency, the Wage and
Hour Divison of the Department of Labor.” Ackley v. Dep’t of Corr. of State of Kan., 844 F. Supp.
680, 688 (D. Kan. 1994). The employer bears the burden of showing its good faith and the reasonable
groundsfor itsdecison. See 29 U.S.C. § 260; Renfro, 948 at 1540 (citation omitted). Even where the
employer mests its burden, however, the court retains discretion whether to award liquidated damages.
Greene v. Safeway Sores, Inc., 210 F.3d 1237, 1245 (10" Cir. 2000) (citation omitted); 29 C.F.R. §
790.22(b) (dating that when the employer meetsits burden, “the court is permitted, but not required, in its
sound discretion to reduce or eiminate the liquidated damages which would otherwise be required in any
judgment againgt the employer”). The court, and not ajury, determines whether liquidated damages are
appropriate. See Robinson v. Food Serv. of Belton, Inc., 415 F. Supp. 2d 1232, 1239 (D. Kan. 2005)
(collecting cases).

On the record before it, the court finds that defendant has not met its burden of showing both that it
acted in good faith and that it had reasonable grounds for believing that it wasin compliance with the
FLSA. Defendant relied on ateam of finance professonds to develop job descriptions, and asked its
Human Resources department to make an initid determination of where the exempt/non-exempt line would

fal. But the court does not know the qudifications of the members of the Human Resources Department or




the precise methods they used to categorize positions. And dthough defendant hired Mr. Burger asa
consultant to help defendant make the ultimate determination which pogtions in the Finance job family
should be classified as non-exempt, Mr. Burger did not review any positions above Level Three. At this
dage of the litigation, the court is unwilling to presume that defendant’ s internd Human Resources
department made the correct determination of where the exempt/non-exempt line should be drawn.
Additiondly, asde from Mr. Burger’s former job title, the court does not have any other information about
his qudifications. Although the court may ultimately find that defendant’ s steps condtituted a good fath
attempt to comply with the FLSA, and that defendant reasonably relied on the determinations of Mr.
Burger and itsinternd staff, at thistime, the court does not have sufficient evidence from which it can make
thet determination.

As an additiond note, even if the court were to conclude that defendant had met its burden on this
issue, the court gtill would not grant summary judgment at thistime. The court’ s inquiry does not end with
whether defendant acted in good faith and with reasonable reliance. As noted above, the decision whether
to award liquidated damages is il discretionary with the court. Because the purpose of liquidated
damages under the FLSA is compensatory and not punitive, Jordan, 379 F.3d at 1202, the court will wait
until after hearing al of the evidence before determining whether an award of liquidated damagesis
appropriate.

B. Satute of Limitations- FLSA Clam

Defendant next clamsthat any damages under the FLSA should be limited to two years as a matter

of law. A two-year statute of limitations generdly appliesto FLSA actions. 29 U.S.C. § 255(a);

McLaughlin v. Richland Shoe Co., 486 U.S. 128, 135 (1988). But if aplaintiff can establish that an




employer’sviolation of the FLSA iswillful, the limitations period extendsto three years. 29 U.SC. §
255(a); see also Brinkman v. Dep't of Corrs., 21 F.3d 370, 372 (10" Cir. 1994). A plaintiff meetsthe
willful standard by showing that the employer “ether knew or showed reckless disregard for the matter of
whether its conduct was prohibited by the statute.” McLaughlin, 486 U.S. at 132. On the converse side,
an action is not willful where an employer acts reasonably, or unreasonably but not recklesdy. 1d. at 135
n.13. The plantiff bears the burden of showing that the employer’ s violaion iswillful. Adamsv. United
States, 350 F.3d 1216, 1229 (Fed. Cir. 2003) (citation omitted). The court notes that the same standard
the court gpplied to the liquidated damages issue aso gpplies to the gatute of limitations/willfulness inquiry.
Brinkman, 21 F.3d at 373.

For the same reasons stated above regarding the liquidated damagesissue, see id., the court aso
finds that a genuine issue of materid fact exists as to whether defendant’ s conduct was willful. Theissueis
onefor ajury, see Fowler v. Land Mgmt. Groupe, Inc., 978 F.2d 158, 162-63 (4™ Cir. 1992), and the
court will dlow ajury to determine whether the two-year or three-year Satute of limitations appliesto
plantiff’s daims under the FLSA.

C. Punitive Damages - Workers Compensation Retdiation Clam

Defendant’ s find argument is that punitive damages are not available as a matter of law for
defendant’ s dleged violation of Kansaslaw. As previoudy noted, plaintiff alegesthat defendant violated
Kansas law by terminating her employment in retdiation for filing aworkers compensation clam or for
sugtaining an injury for which she might assert a future workers compensation clam. To succeed on a
clam for punitive damages, a plantiff must show by clear and convincing evidence that the defendant acted

with willful or wanton conduct, fraud, or mdice. Kan. Stat. Ann. § 60-3703(c). Willful conduct is*an act




performed with a designed purpose or intent on the part of the person to do wrong or to cause an injury to
another.” Sanjuanv. IBP, Inc., 919 F. Supp. 378, 384 (D. Kan. 1996) (citing PIK Civ. 2d § 3.02).
“For an act to amount to wantonness, the actor must have reason to believe that his act may injure another
and commit the act anyway, with indifference to whether it injures another.” Smith v. Printup, 866 P.2d
985, 1013 (Kan. 1993). And mdiceis*adate of mind characterized by intent to do a harmful act without
reasonable judtification or excuse” Sanjuan, 919 F. Supp. at 384 (citing PIK Civ. 2d § 3.04).

Rantiff has offered evidence suggesting that defendant terminated plaintiff in retdiation for filing a
workers compensation clam or for sustaining an injury for which she might assert a future workers
compensation clam. Defendant has produced evidence suggesting that the termination decison was made
before Ms. White knew about plaintiff’ sinjury, and that defendant took every reasonable precaution to
ensure that it would not violate the law by firing plaintiff after she sustained the work-related injury.
Notably, defendant has not moved for summary judgment on the retdiation dlam itself, acknowledging the
close proximity of time between plaintiff’ s report of her work-rdated injury and her termination, and acting
in the interets of judicia economy. While the evidence in support of plaintiff’s clam for punitive damages
is not strong, the court finds that a reasonable jury could find that defendant’ s acts were willful, wanton, or
madidous. The nature of retdigion itsdlf isinherently intentiona. See Snhapp v. Unlimited Concepts, Inc.,
208 F.3d 928, 936 (11™ Cir. 2000). Summary judgment is denied on thisissue.

IT ISTHEREFORE ORDERED that Defendant Black & Vestch Corporation’s Motion for

Partid Summary Judgment (Doc. 68) is denied.




Dated this 24th day of May 2006, at Kansas City, Kansas.

g/ Carlos Murguia

CARLOSMURGUIA
United States District Judge
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