IN THE UNITED STATESDISTRICT COURT
FOR THE DISTRICT OF KANSAS

SMD INVESTMENTSLIMITED; GE EUROPEAN
EQUIPMENT FINANCE LIMITED; WELLSFARGO
BANK NORTHWEST, NATIONAL ASSOCIATION;
and CERTAIN UNDERWRITERSAT LLOYD'SAND
LONDON MARKET COMPANIES SUBSCRIBING
TO POLICY NUMBER A4/23957,

)

)

)

)

)

)

)

Plaintiffs, )
) CIVIL ACTION

V. )
) No. 05-2134-KHV

RAYTHEON AIRCRAFT COMPANY, )
)

Defendant. )

)

MEMORANDUM AND ORDER

Faintiffs filed suit againg Raytheon Aircraft Company to recover damages related to an airplane
accident during alanding at Blackbushe Airfidd inthe United Kingdom. Plaintiffs assert clamsfor breach
of express and implied warranties, breach of contract, negligence and gtrict lighility. This matter isbefore

the Court on Raytheon’'s Motion For Partiad Summary Judgment (Doc. #5) filed June 15, 2005. For

reasons stated below, the Court sustains defendant’s motion in part.t

Summary Judgment Standards

Summary judgment is appropriate if the pleadings, depositions, answers to interrogatories, and

admissons onfile, together withthe affidavits, if any, show no genuine issue as to any materia fact and that

! Fantiffs ask for oral arlgument on defendant’s motion for summary judgment. See

Hantiffs Memorandum InOpposition To Raytheon’ s Motion For Partial Summary Judgment (Doc. #19)
filed August 15, 2005 a 17. The Court findsthat oral argument will not materidly asss in the digposition
of the motion. Accordingly, plaintiffs request is overruled.




the moving party isentitled to ajudgment as a matter of law. See Fed. R. Civ. P. 56(c); accord Anderson

v. Liberty Lobby. Inc., 477 U.S. 242, 247 (1986);, Vitkusv. Bestrice Co., 11 F.3d 1535, 1538-39 (10th

Cir.1993). A factud disputeis”materid” only if it “might affect the outcome of the suit under the governing
law.” Anderson, 477 U.S. a 248. A “genuine’ factud dispute requires more than a mere scintilla of
evidence. |d. at 252.

The moving party bearstheinitid burden of showing the absence of any genuine issue of materid

fact. Celotex Corp. v. Catrett, 477 U.S. 317, 323 (1986); Hicksv. City of Watonga, 942 F.2d 737, 743

(20th Cir. 1991). Once the moving party mests its burden, the burden shifts to the nonmoving party to
demondtrate that genuine issues remain for trid “as to those digpogtive matters for which it carries the

burden of proof.” Applied GeneticsInt'|, Inc. v. Firgt Affiliated Sec., Inc., 912 F.2d 1238, 1241 (10th

Cir. 1990); see dso Matsushita Elec. Indus. Co., Ltd. v. Zenith Radio Corp., 475 U.S. 574, 586-87

(1986); Bacchus Indus., Inc. v. Arvin Indus., Inc., 939 F.2d 887, 891 (10th Cir. 1991). The nonmoving

party may not rest onitspleadings but must set forth specific facts. Applied Genetics, 912 F.2d at 1241.

“[W]e mugt view the record in a light most favorable to the parties opposing the motion for

summary judgment.” Deepwater Invs., Ltd. v. JacksonHale Ski Corp., 938 F.2d 1105, 1110 (10th Cir.

1991). Summary judgment may be granted if the nonmoving party’ sevidenceismerely colorable or isnot
ggnificantly probative. Anderson, 477 U.S. at 250-51. “Inaresponseto amotion for summary judgmernt,
aparty cannot rely on ignorance of facts, on peculation, or on suspicion, and may not escape summary

judgment in the mere hope that something will turn up a trid.” Conaway v. Smith, 853 F.2d 789, 794

(10th Cir. 1988). Essentidly, the inquiry is “whether the evidence presents a sufficient disagreement to

require submission to the jury or whether it is so one-sided that one party must prevail asa matter of law.”
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Anderson, 477 U.S. at 251-52.

Factual Background

Thefollowing facts are uncontroverted, deemed admitted or, where disputed, viewed in the light
mogt favorable to plaintiffs, the non-movants.

Raytheon Aircraft Company (“Raytheon”) is a Kansas corporation with its principa place of
businessinWichita, Kansas. 1n 2003, Raytheon manufactured aRaytheon Model 390 Premier | airplane,
serid number RB-79. SMD Investments Limited (“SMD”) is organized under the laws of the States of
Guernsey, United Kingdom, and hasits principd place of businessin the United Kingdom.

In January of 2003, SMD dgned an Aircraft Purchase Agreement to purchase RB-79 from
Raytheon. Raytheon signed the agreement later that month. Paragraph 14 of the agreement provides that
the agreement shdl be governed by the laws of the State of Kansas.

In February and March of 2003, the parties Sgned two amendments to the Aircraft Purchase
Agreement which incorporated the Aircraft Specification & Description (* Aircraft Specification”). The
Aircraft Specification described the arcraft and applicable warranties. Paragraph 19 of the Aircraft
Specification wastitled “Premier | New Aircraft Limited Warranty.” Sub-paragraph A of Paragraph 19
providesin part asfollows.

1. Subject to the limitations and conditions hereinafter set forth, Raytheon warrants, at the

time of ddivery by Raytheon, each part of the Aircraft manufactured by Raytheon to be

freefrom (i) defectsin materids or workmanship, and (ii) defectsin design that inview of

the state-of-the-art as of the date of manufacture should have been foreseen; provided,

however, that the defect must be discovered and reported to Raytheon within sixty (60)

months from the date of delivery of the Aircraft to Buyer (twenty-four (24) monthsinthe

case of exterior paint and interior finish items designed, manufactured or ingtaled by
Raytheon).




2. Subject to the limitations and conditions hereinafter set forth, Raytheon warrants, at the

time of delivery by Raytheon, each part of the Aircraft not manufactured by Raytheon,

except avionics equipment and engines (reference paragraphs C and D below), to befree

from (i) defects in materid or workmanship, and (ii) defectsin desgn thet in view of the

state-of-the-art as of the date of manufacture should have been foreseen; provided,

however, that the defect must be discovered and reported to Raytheonwithin twenty-four

(24) months from the date of delivery of the Aircraft to Buyer.

3. The entire extent of Raytheon's libility shdl be limited to that of either remburang

Buyer for its costs of purchasing a rebuilt, overhauled or repaired part from either

Raytheon or a properly rated Raytheon Aircraft Authorized Service Center or, a

Raytheon's eection, reimbursing Buyer for its costs of having the part repaired a a

properly Rated Raytheon Authorized Service Center. * * *

Sub-paragraph B of Paragraph 19 provides that any action for breach of the “Premier | New Aircraft
Limited Warranty” must be commenced within one year “&fter the cause of action accrues.”

On or about November 7, 2003, SMD and GE European Equipment Finance Limited (“GE’)
signed a Purchase Agreement Assgnment and Consent. Pursuant to the assgnment, GE acquired SMD’ s
rightsto the Aircraft Purchase Agreement pertainingto RB-79. TheBill of Sale conveying RB-79isdated
November 7, 2003, and the airplane was ddivered that same day for a purchase price of gpproximately
$5.7 million.

On April 7, 2004, during alanding at Blackbushe Airfidd in the United Kingdom, RB-79 hit an
embankment constructed to protect the fud storage area.  As a result, the wings detached from the
fusdage. Nobody wasinjured in the accident, but the aircraft was atotal loss. Plantiffsdam that certain
defects in RB-79 caused the accident by compromising the landing and braking systems of the aircraft.

On April 6, 2005, plantiffsfiled suit to recover damages from the accident. Plaintiffs assert that

defendant breached expresswarrantiesthat the aircraft and its components would be free from defectsin

materids,workmanship and design (Count 1), that defendant breached the impliedwarranty that thearcraft
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wasfit for its particular purpose for air transportationand that it was airworthy (Count 1), that defendant
breached the implied warranty that the aircraft was merchantable and fit for its ordinary purpose of ar
transportation (Count I11), and that defendant breached the contract because the aircraft was a safety
hazard, it was not free fromdefectsin materids, workmanship and design, and it was not fit for its particular
purpose for air transportation (Count 1V). Rantiffs aso assert damsfor negligence (Count V) and dtrict
liability (Count V1) to recover for damages to property other than the airplane itsglf .2
Analysis

Defendant argues that the statute of limitations bars Counts | through 1V of plaintiffS complaint,
which assert clamsfor breach of express and implied warranties, and breach of contract. Kansas law
providesthat anactionfor breach of any contract of sdle must commencewithinfour years after the cause
of actionaccrues® K.SA. § 84-2-725(1). By the origina agreement, the parties may reduce the period
of limitation to not less than one year but may not extend it. 1d.

Here, Paragraph 19(b)(5) of the Aircraft Specificationreduced the period of limitation to one year

“dter the cause of actionaccrues.” Paragraph 5 specifically providesthat “ANY ACTION BY BUYER

2 On November 2, 2005, the Court dismissed plaintiff’s damage clams for negligence and
drict liability (Counts V and V1) to the extent thet they relate to the airplane itsalf.

3 In Seguros Popular C. x A. v. Raytheon Aircraft Co., No. 05-1002-JTM, (D. Kan.),
defendant argued that actions which do not assert personal injuries and are denominated as breach of
warranty actually sound in tort where the aleged defect renders the product unreasonably dangerous.
Under such an interpretation, the two-year statute of limitations for tort dams under K.S.A. 8§ 60-513(c),
would gpply in this case rather than the reduced statute of limitationsin Paragraph 19(b)(5). In Seguros
Popular, the Honorable J. Thomas Marten ultimatdy rejected defendant’s postion. See Memorandum
And Order (Doc. #32) filed January 18, 2006 in Case No. 05-1002-JTM. The parties agree that under
Kansas law, a breach of warranty claim is to be treated as a contract rather than atort clam. See
Raytheon’s Memorandum (Doc. #56) filed January 10, 2006 at 1-2; Plantiffs Response To Raytheon's
Memorandum (Doc. #59) filed January 18, 2006 at 1-2.
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FOR BREACH OF THIS WARRANTY BY EITHER RAYTHEON OR SELLER MUST BE
COMMENCED WITHIN ONE (1) YEAR AFTER THE CAUSE OF ACTION ACCRUES.” The
parties dispute whena cause of actionaccruesunder Paragraph19(b)(5). By statute, Kansaslaw provides
asfollows

A causeof actionaccrueswhenthe breach occurs, regardless of the aggrieved party’ slack

of knowledge of the breach. A breach of warranty occurs when tender of delivery is

made, except that where awarranty explicitly extends to future performance of the goods

and discovery of the breachmust await the time of such performance the cause of action

accrues when the breach is or should have been discovered.

K.SA. 8§ 84-2-725(2). Relying on this statutory language, defendant maintains that plaintiffs cause of
action for breach of warranty and breach of contract accrued uponddivery of the aircraft. Plantiffs argue
that (1) after goplying rules of contract interpretation, Paragraph 19(a) permits plantiffs to file sLit one year
after they discover and report a defect, so long as the defect is discovered and reported within five years
after delivery of the aircraft (two years for non-Raytheon parts); and (2) defendant’ sinterpretation of the
contract is unconscionable.

For purposesof the statute of limitations discussion, the parties do not distinguishbetween Counts|
through1V. Asexplained above, Count | is based onexpresswarranties, and Countsll and 111 are based
onimpliedwarranties. Plaintiffs claim for breach of contract (Count 1V) is based ondefendant’ saleged
breach of express and implied warranties. Plaintiffs have not raised the issue, but Paragraph 19(b)(5),
which reduces the satute of limitations to one year, gpplies only to an “action by buyer for breach of this
warranty,” i.e. the express warranty. Paragraph 19(b)(5) does not limit the Satute of limitations for dams

based on implied warranties (Counts |1 and 111) or, to the extent the aleged breach of contract relates to

implied warranties, for breach of contract (Count 1V). Because Paragraph 19(b)(5) does not reduce the
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limitations period for Counts 11 and 111 or part of Count 1V, the Court overrules defendant’ s motion as to
those counts.*
l. Contract Interpretation

Under Kansas law, congtruction of awritten contract is ametter of law for the Court. Wagnon v.

SawsonExploraionCo., 255 Kan. 500, 511, 874 P.2d 659, 666 (1994). “In construing acontract, the

intent of the partiesisthe primary question; meaning should be ascertained by examining the documents
fromadl corners and by congdering dl of the pertinent provisons, rather than by criticd andyssof asngle
or isolated provison; and reasonable rather than unreasonable interpretations are favored.” Akandas, Inc.
v. Klippd, 250 Kan. 458, Syl. 11, 827 P.2d 37, Syl. 11 (1992). Where a contract is complete and
unambiguous onitsface, the Court mugt determine the parties’ intent fromthefour cornersof the document,

without regard to extringc or parol evidence. Simonv. Nat'| Farmers Org., Inc., 250 Kan. 676, 679-80,

829 P.2d 884, 887-88 (1992).

Whether an instrument is ambiguous is a question of law for the Court. 1d. A contract is
ambiguousifit contains “provisons or language of doubtful or conflicting meaning, as gleaned fromanaturd
and reasonable interpretation of its language” 1d. Contractud ambiguity appears only when “the

gpplicationof pertinent rulesof interpretationto the face of the indrument leavesit generdly uncertainwhich

one of two or more possible meaningsis the proper meaning.” Marquis v. State Farm Fire & Cas. Co.,

4 The contract purports to waive any implied warranties, see Paragraph 19(B)(3) and (4),
but defendant’ s present motionfor summeary judgment does not address that issue. Likewise, defendant’s
motion does not address whether plaintiffs can maintain an independent claim for breach of contract.
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265 Kan. 317, 324, 961 P.2d 1213 (1998). A contract is hot ambiguous merdly because it does not

addressanissue. TMG Lifelns. Co. v. Ashner, 21 Kan. App.2d 234, 242, 898 P.2d 1145, 1154 (1995).

When a contract is hot ambiguous, the Court may not rewrite a contract to achieve an equitable

result under the guise of contract construction. See Quenzer v. Quenzer, 225 Kan. 83, 85, 587 P.2d 880,

882 (1978); see dso Patrons Mut. Ins. Ass nv. Harmon, 240Kan. 707, 713, 732 P.2d 741, 746 (1987).

In addition, unless a contrary intent is demonstrated, contracting parties are presumed to have in mind dl

existing and gpplicable satutes and case law rdating to the contract. See Andersonv. Nat'| Carriers, Inc.,

240 Kan. 101, 105, 727 P.2d 899, 903 (1986); Stede v. Latimer, 214 Kan. 329, 336, 521 P.2d 304,

310 (1974). Accordingly, unless a contrary intent is shown, dl exiging goplicable or rdevant and vdid
datutes, ordinances and regulations, and settled law at the time the contract was made, become a part of

the contract and must beread intoit. 1d.; Cairo Co-op. Exchangev. Firs Nat'| Bank of Cunningham, 228

Kan. 613, 619, 620 P.2d 805, 810 (1981); Heartland Premier, Ltd. v. GroupB & B, L.L.C.. 29 Kan.

App.2d 777, 780, 31 P.3d 978, 981 (2001).

The Kansas UCC providesthat it shal be liberdly construed and applied to promoteits underlying
purposes and policies. K.SA. § 84-1-102(1). Those purposes and palicies are: (@) to smplify, clarify
and modernize the law governing commercid transactions; (b) to permit the continued expansion of
commercid practices through custom, usage and agreement of the parties; [and] (¢) to make uniform the
law among the various jurisdictions” K.SA. § 84-1-102(2). As explained above, by the original
agreement, the parties may reduce the period of limitation to not less than one year but may not extend it.
K.SA. 8§ 84-2-725(1). Here, Paragraph 19(b)(5) of the Aircraft Specification reduced the period of

limitation to one year after the cause of action accrues. Under the Kansas UCC, a cause of action for
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breach of warranty accrues when a product is ddlivered unless the warranty “explicitly extendsto future
performance of the goods and discovery of the breach must await the time of suchperformance.” K.SA.
8 84-2-725(2). Under Kansas law, however, the exception for warranties which extend to future
performance is quite limited. The Kansas Supreme Court has explained as follows:

The exception provided in 84-2-725(2) . . . is written in the conjunctive. It
requires that the warranty must explicitly extend to future performance and further that
discovery of the breach must await the time of such performance. * * *

In Websgter’s Third New Internationd Dictionary (Unabridged), the adverb *explicitly’ is
defined as ‘ characterized by full clear expression: being without vagueness or ambiguity:
leaving nothing implied.” Itisfurther stated *‘the chief emphasis of the word EXPLICIT is
on the notion of plain didtinct expression that leaves no need for the reader or hearer to

infer ... (p. 801.)

Vothv. Chryder Motor Corp., 218 Kan. 644, 651, 545 P.2d 371, 377 (1976). A typicd warranty which

requires that the sdler repair or replace defective parts found during the period of the warranty does not
warranty that product “will give satisfactory service at dl times” which goes to future performance, and
typica warranty to “make modifications, dterations or repairs to the component parts,” which does not);

Neb. Popcorn, Inc. v. Wing, 602 N.W.2d 18, 23-24 (Neb. 1999) (obligation to repair or replace

defective parts does not warrant product’ s future performance); Crouchv. Gen. Elec. Co., 699 F. Supp.

585, 594 (S.D. Miss. 1988) (language that goods “will satisfactorily perform at dl times,” “will work
properly for alifetime,” or “will give satisfactory sarviceat dl times’ necessary to create warranty of future

performance); 4B Lary Lawrence, Lawrence s Anderson onthe Uniform Commercia Code 8 2-725:125

(3d ed. 2001) (ambiguity in warranty language should be interpreted against existence of future

performance warranty) (collecting cases); 2 William D. Hawkland, Uniform Commercid Code Series
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§ 2-725:2 (1998) (exceptionin Section 2-725(2) isnarrow one; exception seems limited to Stuationwhere
sdler expresdy gives warranty for period of time such as guaranteeing roof for 20 years); J. White & R.

Summers, 1 Uniform Commercia Code § 11-9, at 608 (4th ed. 1995) (extension of norma warranty

period does not occur in usual case, eventhough dl warrantiesina sense goply to future performance); id.
at 607 (in contrast to usud interpretation of tort statute of limitations, Section 2-725 normaly runs from
date of delivery even though buyer does not know goods are defective).

To determine whether the parties intended an accrud date different from that stated in K.S.A.
8 84-2-725(2), the Court examines Paragraph 19(a). Asprevioudy noted, inParagraph 19(a), Raytheon
generdly warranted that at the time of ddivery, each aircraft part was free from defects in materias,
workmanship and desgn, “provided, however, that [any] defect must be discovered and reported to
Raytheon” within 60 months from the date of ddivery. Because the Paragraph 19(a) warranty only
extended to defects “ at the time of ddlivery,” it wasinauffident to create awarranty that “explictly extends
to future performance of thegoods.” K.S.A. § 84-2-725(2); see Voth, 218 Kan. at 651, 545 P.2d at 377
(obligation to repair or replace defective parts does not warant product’s future performance).”
Accordingly, plantiffs cause of action for breach of express warranties and breach of contract (to the
extent the aleged breach relies on express warranties) accrued at the time the aircraft was delivered.

Paintiffs concede that under Paragraph 19(a), the date of delivery commenced the warranty. See

5 Fantiffs rely on rules of contract interpretation including the rule construing ambiguous
languege againgt the drafter of the contract. K.S.A. 884-2-725(2), however, effectively requiresthe Court
to congtrue ambiguous warranty language againg the individua attempting to change the statutory
presumptionthat the accrua date isthe date of ddivery. The statute does so by requiring that awarranty
seeking to change the accrual date fromthe date of ddivery must “explicitly” extend to future performance.
K.SA. 8 84-2-725(2). The Court cannot substitute general rules of contract interpretation to relieve
plaintiffs of the consequences of the specific provisonsin K.S.A. § 84-2-725 of the Kansas UCC.
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Hantiffs Memorandum (Doc. #19) at 10. They argue, however, that Paragraph 19(b)(5) —which sets

forth the one year period of limitations — does not run from the date of ddivery. See id. at 12.
Paragraph 19(b)(5) provides generdly that a cause of action must be commenced within one year “ after
the cause of action accrues” Paintiffs ignorethe fact that where a contract for sde is slent on the subject
of accrud, K.S.AA. 8§ 84-2-725(2) specifies that the cause of action accrues when tender of delivery is
made. See Cairo, 228 Kan. at 619, 620 P.2d at 810 (absent expressed contrary intent, UCC provisions
made express provisons of depositor’ scontract); Stede, 214 Kan. at 336, 521 P.2d at 310 (dl applicable
statutes and settled law at time contract is made become part of contract and must be read into it unless

contrary intent shown); see also Sudenga Indus., Inc. v. Fulton Performance Prods., Inc., 894 F. Supp.

1235, 1238-39 (N.D. lowa 1995) (courts will not infer terms of continuous performance which are not
clearly and expresdy stated; ambiguity must be interpreted againgt existence of such warranty); Roy V.

Armco, Union Wire Rope Div., 636 F. Supp. 839, 840 (E.D. Tex. 1986) (same), &f'd, 818 F.2d 863

(1987). Becausethe partiesdid not set forth a separate date for accrual of a cause of action, the Court
must follow K.S.A. § 84-2-725(2). Under that provision, the contractual one-year Satute of limitations
bars plantiffs clamsfor breach of warranty. See Sudenga, 894 F. Supp. a 1238-39 (where parties
contract reduced statute of limitations to one year, refusing to infer different accrud date).

Rdying on Paragraph 19(a), plaintiffs argue that the parties intended “to reduce the limitations
period to one year after the Flantiffs discovered and reported defectsinthe arcraft to Raytheon, provided
defects associ ated with Raytheon-manufactured parts were discovered and reported withinfive years after
the date of ddivery of the aircraft and defects associated with other parts were reported within two years

after ddivery. Stated another way, Plaintiffs had elther five years or two years to discover and report
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defects to Raytheon, and one year after that in which to bring an action for such defects” Plantiffs
Memorandum (Doc. #19) at 4. Under plaintiffs interpretation, plaintiffs had up to Sx yearsafter ddivery
to bring a cause of action for defects associated with Raytheon-manufactured parts, i.e. five years to
discover and report the defect and oneyear theregfter to file suit. Such aninterpretation isincongstent with
K.S.A. 884-2-725(1), whichprovidesthat an actionfor breach of acontract of sde must be commenced
withinfour years after the date of ddlivery.® In addition, plaintiffs interpretation would change the accrual
date in K.SA. § 84-2-725(2) from the date of delivery to the date that plaintiffs reported a defect, even
though the warranty does not explicitly extend to future performance.’

Fantiffs maintain that to interpret the accrud date in Paragraph 19(b) to meanthe date of delivery
creates an absurd result because under such an interpretation, they could only file st for breach of
warranty during the first year of the five year warranty in Paragraph 19(a). The Court agreesthat using the

date of delivery as the accrua date does not completely reconcile Paragraphs 19(a) and 19(b), but

6 In Minigic Air Ltd. v. Raytheon Aircreft Co., No. 99-1493-JTM (D. Kan.), which
involved awarranty provison identical to Paragraph 19(b)(5), defendant argued that the cause of action
accrued on the date of the arplane accident. See Memorandum In Support Of Defendant Raytheon
Aircraft Company’s Motion To Digmiss filed December 21, 2000 in Case No. 99-1493-JTM &t 8,
attached to Rantiffs Memorandum In Opposition To Raytheon’ sMotion For Partial Summary Judgment
(Doc. #19) filed August 15, 2005 in Case No. 05-2134. In Minidiic, the distinction between the date of
product delivery and the dateof injury was not critical; usng either date asthe accrual date, plantiff’ scause
of actionwas barred. Seeid. Defendant could have explained that for purposes of the motion it was
assuming that the accrual date was the date of the airplane accident, but it did not do so. Nevertheless,
the Court is not bound by defendant’ s statement in Minidic.

! Because the parties had reduced the statute of limitations fromfour yearsto one year, they
could have dso agreed to change the accrua date from the date of delivery to the date when the breach
of warranty wasor should have been discovered. To do so, the contract would have had to (1) set forth
awarranty whichexplicitly extended to future performance and required that discovery of the breach await
the time of such performance; or (2) set forth a separate accrud definition which modified the statutory
presumption of the accrual date under K.S.A. § 84-2-725(2).
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plantiffs proposal —that the cause of actionaccrueswhenthey report adefect to defendant —isevenmore
troublesome. Firgt, plantiffs interpretation of the Paragraph 19(b) accrua date suffersfromthe same flaw
that dlegedly exigsindefendant’ sinterpretation, i.e. the warranty period set forthin Paragraph 19(a) isnot
identica to the period in which plantiffs may file suit to enforce that provison under Paragraph 19(b).
Under plaintiffs interpretation, plaintiffs could only file suit for breach of warranty during the first four years
(the gtatutory limit), but Paragraph19(a) would purport to give them five years to discover and report the
defect and one year theresfter to file suit. Second, plaintiffs’ interpretationreliesonthe assumptionthat in
Paragraph 19(b), the parties intended to change the accrua date set forth in K.S.A. § 84-2-725(2).
K.S.A. 8 84-2-725(2) provides that the date of deliveryisthe accrua date unless*the warranty explicitly
extends to future performance of the goods and discovery of the breach must await the time of such
performance.” Nothing in Paragraph 19(a) or 19(b) suggests that the parties intended that the warranty
extend to future performance and certainly such an intention isnot explicit. In sum, plaintiffs proposed
interpretation isinconsgstent with the four-year statutory limit set forth in K.S.A. 8§ 84-2-725(1) and the
accrua date set forth in K.S.A. § 84-2-725(2).
. Contract As Unconscionable

Fantiffs contend that usng the ddivery date as the accruad date makes the contract
unconscionable. Under K.S.A. § 84-2-302, the Court may refuse to enforce a contract or a portion of
acontract if it determines that the contract or any clause of the contract was unconscionable at thetime it
was made.

InWillev. SouthwesternBdl Td. Co., 219 Kan. 755, 549 P.2d 903 (1976), the K ansas Supreme

Court identified the following factors to aid in determination of unconscionability:

- 13-




(1) The use of printed form or boilerplate contracts drawn skillfully by the party in the
strongest economic position, which establish industry wide standards offered on atake it
or leave it basis to the party in aweaker economic position [citation omitted];

(2) adgnificant cost-price disparity or excessive price,

(3) adenid of badsic rights and remediesto abuyer of consumer goods [citation omitted];
(4) theincluson of pendty clauses,

(5) the circumstances surrounding the execution of the contract, including its commercid
Siting, its purpose and actua effect [citation omitted];

(6) the hiding of clauses which are disadvantageous to one party in a mass of fine print
trivia or in places which are inconspicuous to the party signing the contract [citation
omitted];

(7) phrasing clauses in language that is incomprehensible to a layman or that divert his
attention from the problems raised by them or the rights given up through them;

(8) an overdl imbaance in the obligations and rightsimposed by the bargain;

(9) exploitation of the underprivileged, unsophisticated, uneducated and the illiterate
[citation omitted]; and

(10) inequdity of bargaining or economic power.

Id. at 758-59, 549 P.2d at 906-07. Furthermore, additiond factors such as deceptive bargaining conduct

and unequa bargaining power are necessary to render the contract unconscionable. 1d. at 759, 549 P.2d

Fantiffs concede that the contract was not unconscionable because of any disparity inbargaining

power, but they mantain that under defendant’s interpretation of the accrual date, the contract was

“unconscionable per seat thetimeit was made.” PlantiffS Memorandum (Doc. #19) at 14. Faintiffsdo

not define what they meanby “unconscionable per se.” Comment 2 to K.S.A. § 84-2-302 notes that the

Wille factors canbe divided betweenwhat some courts cal procedural unconscionability (unfairnessinthe
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bargaining process) and subgtantive unconscionability (unfairness in the terms of the contract). In this
context, plaintiffs gpparently rely solely on subgtantive unconscionability.

Hantiffs argue that the contract which defendant drafted is unconscionable because it phrases
clausesinlanguage “that isincomprehensible to alayman or that divert[ed] his attention fromthe problems
rased by them or the rights given up through them” and the contract created “an overdl imbadance in the
obligations and rights imposed by the bargain.” The Court finds, however, that the contract was not
unconscionable when made. Firg, courts generdly require both procedura and substantive unfairness
beforefindingacontract unconscionable. K.S.A. §84-2-302, Comment 2. At mogt, plaintiffshave shown
that the contract is unbalanced in certain respects. The record, however, does not reflect over-reaching,
deception or unequa bargaining power — the halmarks of an unconscionable contract. See State ex rdl.

Sovdl v. DVM Enters., Inc., 275 Kan. 243, 251, 62 P.3d 653, 658 (2003) (must be some dement of

deceptive bargaining conduct and unequa bargaining power to render contract unconscionable); Willman
v. Ewen, 230 Kan. 262, 266, 634 P.2d 1061, 1064 (1981) (same). Rantiffs and defendant appear to
be sophigticated business entities and plaintiffs do not appear to be in a subgantidly weaker economic

positionthandefendant. See TransamericaQil Corp. v. Lynes, Inc., 723 F.2d 758, 764 (10th Cir. 1983).

Second, since K.SA. 8§ 84-2-725(1) expressly permitsthe partiesto reduce the limitations period to one

year, a one-year period of limitations is reasonable as a matter of lav. See gengdly Schweizer v.

DEKALB Swine Breeders, Inc., 954 F. Supp. 1495, 1507 (D. Kan. 1997) (contractud limitation period

of one year not unenforceable adhesion contract). The fact that the limitations period accrues upon the
ddivery date is dso reasonable as a matter of law because K.S.A. § 84-2-725(2) expressy establishes

suchanaccrual date. Seeid. (dause exduding sdler’ slighility for consequential commercid damages not
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unconscionable on face because it serves commercidly reasonable purpose of alocating unknown or
undeterminable risks).

In effect, plantiffs argue that the contract is unconscionable because Raytheoninserted a five year
warranty provison even though plaintiffs could only file suit to enforce that provisonfor thefird year after
delivery of the airplane. The Court agrees that after the first year, the express contractua warranty hasno
teeth. Raytheon is free to warrant products beyond one year, however, even though a party cannot
maintain alegd action for breach of that extended warranty. The contract is not unconscionable smply
because Raytheon faled to advise plaintiffs that under Kansas law, any cause of action for breach of
express warranty accrued at the time of ddivery. The Court therefore sustains defendant’s motion for
summary judgment on Count | and that part of Count 1V which proceeds under an express warranty
theory.

ITISTHEREFORE ORDERED that Raytheon’ sMotionFor Partia Summary Judgment (Doc.
#5) filed June 15, 2005 be and hereby isSUSTAINED in part. The Court grants summary judgment in
favor of defendant on Count | (express warranties) and part of Count 1V (breach of contractua express
warranties). Defendant’s motion is otherwise overruled. Counts |1 (breach of implied warranty), 111
(breach of implied warranty), 1V (breach of implied contractua warranties), V (negligence) and VI (drict
lidbility) remain for trid on January 16, 2007.

Dated this 8th day of March, 2006 at Kansas City, Kansas.

§ Kathryn H. Vrétil

KATHRYN H. VRATIL
United States Digtrict Judge
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