INTHE UNITED STATESDISTRICT COURT
FOR THE DISTRICT OF KANSAS
SCHOOL-LINK TECHNOLOGIES, INC,,
Plaintiff,
V. Case No. 05-2088-JWL
APPLIED RESOURCES, INC,,

Defendant.

MEMORANDUM AND ORDER
This case involves a busness dispute between the plaintiff School-Link Technologies,
Inc. and defendant Applied Resources, Inc. arisng from Applied Resources supplying School-
Link with persona access devices and kiosks for use in school food service programs. This
meatter comes before the court on Fantiff’'s Motion to Trandfer Action or, In the Alterndtive,
to Transfer Defendant’'s Counterclam (doc. 6) to the United States Didrict Court for the
Central Didrict of Cdifornia  For the reasons explained below, School-Link’'s motion is

denied.

NATURE OF THE CASE
School-Link provides food service solutions, including computer software, to schools
throughout the country. Applied Resources is in the busness of supplying computer hardware

for point-of-sdle sysems.  Applied Resources manufectures and sdls “kiosks” which are




computers encased in secure, rugged chasss on which card readers, currency and coin
acceptors, or other payment devices are mounted.

School-Link's complaint aleges that the parties entered into an agreement whereby
Applied Resources agreed to supply School-Link with 2,000 personal access devices (PADS)
and 25 kiosks for a tota price of $326,807.60. The parties agreed that the PADs and kiosks
would be ddivered in inddlments over a period of eignt months. School-Link paid Applied
Resources $280,798.42 and Applied Resources delivered 1,417 PADs and 15 kiosks. Then,
Applied Resources suddenly hdted ddivery, faled to deiver the remaining 583 PADs and 10
kiosks, and did not refund School-Link’ s prepayment for the unddivered goods.

According to the dlegations in Applied Resources answer and counterclam, it refused
to ddiver the remaining PADs and kiosks to School-Link because it discovered that “it had
been bamboozled by” School-Link in conjunction with a contract with the New York City
Depatment of Education.  Applied Resources dleges that School-Link had approached
Applied Resources and asked if it would supply kiosks to enable School-Link to bid on a very
large contract with the New York City Depatment of Education. School-Link promised
Applied Resources that if Applied Resources would supply the kiosks for a successful pilot
program, Applied Resources would be the kiosk supplier if School-Link successfully obtained
the contract with the New York City Department of Education. In reliance on that promise,
Applied Resources supplied the kiosks a no charge to School-Link for the pilot project in

New York. The pilot program was successful and School-Link obtained the contract, but




School-Link decided to build its own kiosks rather than usng Applied Resources to supply the
kiosks.

Based on these dleged facts, School-Link filed this lawsuit in this court asserting
cams arisng from Applied Resources falure to ddiver the contractually agreed upon PADs
and kiosks or to refund School-Link’s overpayment. School-Link asserts three clams aganst
Applied Resources for (Count I) breach of contract; (II) unjust enrichment, estoppel, and
contract implied in law; and (lll) converson. Applied Resources, in turn, has asserted
counterclams againgt School-Link for School-Link's fallure to use Applied Resources to
supply kiosks in conjunction with the contract with the New York City Department of
Education. Applied Resources asserts five counterclams against School-Link for (Count 1)
fraud; (I1) promissory estoppd; (I11) unjust enrichment; (IV) breach of oral contract; and (V)
breach of written contract.

Applied Resources breach of written contract dam (Count V) dleges that the parties
entered into a written “Non-Disclosure and Confidentiality Agreement” and that School-Link
breached this agreement by udng Applied Resources proprietary information (ideas,
inventions, concepts, etc.) to obtan the contract with the New York City Department of
Education.  School-Link’s current motion to transfer stems from this fifth counterclam. The
Non-Disclosure and Confidentidity Agreement upon which this dam is based contains a
forum sdection clause which provides that “[alny and dl actions, cdams or lawsuits arisng
from this Agreement are to be brought in Los Angdes, Cdifornia” Non-Disclosure and

Confidentidity Agreement 8 11, a 2. School-Link now asks the court to enforce this forum
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section dause and transfer Applied Resources fifth counterdam to the United States
Didrict Court for the Central Didrict of Cdifornia and, additiondly, to trandfer the entire case

to that court.*

LEGAL STANDARD FOR A MOTION TO TRANSFER

A motion to trander to a more convenient forum is governed by 28 U.S.C. § 1404(a),
which provides. “For the convenience of the parties and witnesses, in the interest of justice,
a digrict court may trandfer any dvil action to any other district or divison where it might
have been brought” Id. Section 1404(a) affords the district court broad discretion to
adjudicate mations to trandfer based upon a case-by-case review of convenience and fairness.
Chryder Credit Corp. v. Country Chryder, Inc.,, 928 F.2d 1509, 1516 (10th Cir. 1991)
(quoting Sewart Org. v. Ricoh Corp., 487 U.S. 22, 29 (1988)). The court should consider the
following factorsin determining whether to transfer a case:

the plantff’'s choice of forum; the accessibility of witnesses and other sources

of proof, induding the avallability of compulsory process to insure attendance

of witnesses, the cost of meking the necessary proof; questions as to the

enforceability of a judgment if one is obtained; relaive advantages and obstacles

to a far trid; difficulties that may arise from congested dockets; the possibility

of the exigence of quedtions arising in the area of conflict of laws, the

advantage of having a local court determine questions of local law; and, al other

condderations of a practical nature that make a tria easy, expeditious and
economical.

! School-Link seeks reief pursuant to Fed. R. Civ. P. 12(b)(3) (improper venue) and 28
U.S.C. § 1404 (transfer). School-Link is arguably entitled to dismissa of Applied Resources
fifth counterdam under Rule 12(b)(3), but the only rdief expresdy sought by School-Link
istrandfer, not dismissd. The court will confine its analysi's accordingly.
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Chryder Credit Corp., 928 F.2d a 1516 (quotation omitted). The plantiff’s choice of forum
should rardly be disturbed unless the baance weighs srongly in favor of the movant. Scheidt
v. Klein, 956 F.2d 963, 965 (10th Cir. 1992). The party seeking to transfer the case has the

burden of proving thet the existing forum isinconvenient. 1d.

ANALYSS

A vdid and agpplicable forum sdection clause is “a dgnificant factor that figures
centrdly in the didrict court's cdculus’ in evduaing a motion to transfer. Sewart, 487 U.S.
at 29; accord Terra Int’l, Inc. v. Mississippi Chem. Corp., 119 F.3d 688, 697 (8th Cir. 1997).
The court mugst assess the convenience of the forum “given the parties expressed preference
for tha venue, and the farness of trander in light of the forum-sdection clause and the
parties reative barganing power.” Sewart, 487 U.S. a 29. A forum sdection dause “should
receive nether dispogtive condderation . . . nor no consderation . . . but rather the
consderation for which Congress provided in § 1404(a).” |d. at 31.

To reterate, the forum sdection clause a issue here provides that “[alny and all actions,
dams or lawsuits aisgng from this Agreement are to be brought in Los Angeles, Cdifornia”
By its plan language, this clause gpplies to actions, clams, or lawsuits that arise from the Non-
Disclosure and Confidentidity Agreement.  Applied Resources fifth counterclam is such a
dam tha fdls within the scope of this clause. The clause is not, however, broad enough to

encompass the filing of School-Link’s lawsuit. The lawsuit and the clams therein do not arise




from the Non-Disclosure and Confidentidity Agreement but rather are based on “a series of
written and verbd communications, including sdes orders, purchase orders, and invoices”
Compl. (doc. 1), 1 6, a 2, and pertan to Applied Resources dleged falure to ddiver goods
or to refund School-Link’s prepayment, see, eg., id. 7 19, 23-27, 31-32, a 3-5. Smilaly,
the clause is not broad enough to encompass Applied Resources other counterclaims, which
arise from Applied Resources supplying the kiosks for the pilot program with the New York
City Depatment of Education and School-Link’'s subsequent failure to use Applied Resources
to supply the kiosks for the contract, see, e.g., Answer (doc. 5), 11 21-23, 26-27, 29-30, 33-
37, a 4-6. Therefore, those other counterclaims do not “arise from” the Non-Disclosure and
Confidentidity Agreement.

Applied Resources argues tha the forum sdection clause by its terms does not apply
to counterdlams because it only requires that actions to be “brought” in Cdifornia, “brought”
is synonymous with filing a lawsuit, and therefore the clause does not gpply to counterclams.
The court disagrees with this interpretation. The clause clearly and unambiguoudy applies to
“dl actions, claims or lawsuits” To hold that the word “brought” only applies to “actions’ or
“lawsuits’ would render the term “cdlam” meaningless. The dause requires dl “dams’ to be
brought in Cdifornia. A counterclam, which is a type of clam, fdls within the scope of this
plan language. See generally, e.g., Publicis Communication v. True N. Communications,
Inc., 132 F.3d 363 (7th Cir. 1997) (enforcing forum sdection clause requiring “[any clam”’
to be “brought” in Delaware as to counterclams within the scope of the clause); E & J Gallo

Winery v. Morand Bros. Beverage Co., 247 F. Supp. 2d 979, 983 (N.D. IIl. 2003) (enforcing




forum sdection clause requiring “aty cause of action” to be “brought” in Cdifornia as to
counterclaims within the scope of the clause).

Applied Resources dso argues that the clause is permissve rather than mandatory.
“Mandatory forum sdection cdlauses contan dear language showing tha jurisdiction is
appropriate only in the desgnated forum” whereas “pemissve forum selection clauses
authorize jurisdiction in a designated forum, but do not prohibit litigation elsewhere” K & V
ientific Co. v. Bayerische Motoren Werke Aktiengesellschaft (“ BMW’ ), 314 F.3d 494, 498
(10th Cir. 2002) (quotations omitted). In this case, the forum sdection clause contans clear
language showing that venue is appropriate only in Cdifornia It states: “Any and all actions,
dams or lawalits aigng from this Agreement are to be brought in Los Angdes, Cdifornia”
(Emphasis added.) The itdicized words are language of exclusvity that prohibit litigation
anywhere other than in Cdifornia  Therefore, this is a mandatory forum sdlection clause.  See,
e.g., Abreu v. Family Shipping & Serv., Case No. 00-CV-0284, 2000 WL 516565, at *1-*2
(ED.N.Y. Mar. 6, 2000) (transferring case to New Jersey based, in part, on enforceable forum
selection clause stating that “all disputes. . . areto be brought in . . . New Jersey”).

Given the court’'s holding that the forum sdlection dause is valid and enforceable as to
Applied Resources fifth counterdam and only that dam, then, the court will evauate the
propriety of severing that clam. Chryder Credit, 928 F.2d a 1519 (“When tranderring a
portion of a pending action to another jurisdiction, district courts mugt firg sever the action
under Rule 21 before effectuating the trander.”); see generally, eg., Tab Express Int’l, Inc.

v. Aviation Smulation Tech., Inc., 215 F.R.D. 621 (D. Kan. 2003) (determining that severance




of patent infringement counterclams was warranted before ordering transfer of those clams).
Rule 21 of the Federd Rules of Civil Procedure provides that “[alny clam against a party may
be severed and proceeded with separately.” Whether to sever clams under Rule 21 is within
the court’s discretion.  K-B Trucking Co. v. Riss Int’l Corp., 763 F.2d 1148, 1153 (10th Cir.
1985). This court finds no vdid reason to sever the fifth counterclam from the other clams
in this case. This is not a case of migoinder of a particular party. Furthermore, the parties
dams are properly joined inasmuch as they arise out of the same transaction, occurrence, or
series of transactions or occurrences and involve common questions of fact. See Fed. R Civ.
P. 20(a) (deaing the dandard for permissve joinder). Although the fifth counterclam is
affidently different from the other clams that it is not necessarily inextricably intertwined
with the other dams in terms of the parties legd theories, cf. Old Colony Ventures I, Inc. v.
SMWNPF Holdings, Inc., 918 F. Supp. 343, 350 (D. Kan. 1996) (denying Rule 21 motion to
sever where counts sought to be severed were inextricably intertwined with the remainder of
the action), the dams invove such common facts that severance would only result in deay,
inconvenience, and added expense. Accordingly, the court concludes that severance of Applied
Resources fifth counterclam is unwarranted. See 7 Charles Alan Wright et d., Federd
Practice & Procedure 8§ 1689, at 518-19 (3d ed. 2001) (“[S]leverance will be refused if the
court believesthat it only will result in delay, inconvenience, or added expense.”).

The court, then, will evaluate whether the interests of convenience and fairness warrant
trandering the entire case to the Centra Didrict of Cdifornia  The court concludes that

those interests, on bdance, weigh againg transferring this case.  The forum sdection clause
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is a ggnificant factor that figures centraly in the court's andyss. By virtue of this dause, the
parties agreed to litigate ther disputes arisng from the Non-Disclosure and Confidentidity
Agreement in Cdifornia  But the only cam tha arises from that agreement is the fifth
counterclam and that dam is only one of eght dams in the case. Thus, dthough the forum
section dause is a dggnificat factor that weighs in favor of trandferring this case to
Cdifornia, it weaghs only digttly in favor of transfer because it pertans to only a smal
portion of the parties’ dispute.

As to the next condderation — that is, the plaintiff’s choice of forum — this case is
somewhat unique in the sense that it is typicaly the defendant who moves to transfer a case to
another venue. In contrast, here it is the plantiff who initidly chose this forum and who now
seeks to trandfer the case to another venue. Under these circumstances, “the burden should be
a leest as heavy on a plaintiff, seeking to change a forum that he had himsdf sdected, as it is
when the defendant is the moving party.” 15 Charles Alan Wright et al., Federd Practice &
Procedure § 3848, at 393-94 (2d ed. 1986) (citing case law, and observing that “[i]t is one
thing to give weight to plaintiff’s initid choice of forum, but it seems odd that a plantiff . . .
should have great weight given to [his orf] her second choiceg’). Thus, the plantiff's initid
choice of forum is a factor that weighs in favor of retaining the case here. See, e.g., Clayman
v. Starwood Hotels & Resorts Worldwide, Inc., Case No. 02-2597-JWL, 2004 WL 515955,
a *2 (D. Kan. Mar. 16, 2004) (plantiff’s choice of forum weighed in favor of court retaning

the case even where the plaintiff was the party seeking transfer).




School-Link nonetheless argues that a vaid forum sdection clause may supersede the
presumption in favor of the plantiff's choice of forum. See Jumara v. State Farm Ins. Co.,
55 F.3d 873, 880 (3d Cir. 1995) (“[W]hile courts normdly defer to a plaintiff’s choice of
forum, such deference is ingppropriate where the plantiff has adready fredy contractudly
chosen an appropriate venue.”); In re Ricoh Corp., 870 F.2d 570, 573 (11th Cir. 1989) (“[T]he
venue mandated by a choice of forum clause rarely will be outweighed by other 1404(Q)
factors”); see also Black & Veatch Const., Inc. v. ABB Power Generation, Inc., 123 F. Supp.
2d 569, 581 (D. Kan. 2000) (noting this generd principle). Even if the Tenth Circuit were to
adopt this principle of law, the court is not necessarily persuaded that this lack of deference
would apply in a case such as this where the party seeking to enforce the forum selection
clause is the party who indigaed related litigation in a dfferent forum. Nonetheless, even if
this principle were to gpply it would only pertain to Applied Resources fifth counterclam and
not the parties other seven dams Because those other claims represent the bulk of this case,
the weght given to the plantiff's initid choice of forum would be attenuated only somewhat
in light of the forum sdection dlause.

School-Link aso argues that “at least hdf” of the rdevant witnesses and evidence are
located in Cdifornia where School-Link is located. Applied Resources, on the other hand,
contends that the witnesses, documents, and tangible things that are in its possesson are
located in Kansas. Applied Resources dso points out that some of the witnesses and
documents are in the possession of the New York City Department of Education in the New

York aea and School-Link’s subsdiary in Biloxi, Missssippi. Given the fact that the
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witnesses and evidence appear to be dispersed among Cdifornia, Kansas, New York, and
Missssppi, then, the court finds that consderations regarding the cost and accesshility of
witnesses and other sources of proof is aneutra factor.

Applied Resources contends that the congestion of the courts in the Centrd Didtrict
of Cdifornia compared to that of this court favors retaining the case. The court agrees, and
finds that this factor weighs in favor of retaning the case here. See Big Dog Motorcycles,
L.L.C. v. Big Dog Holdings, Inc., 351 F. Supp. 2d 1188, 1197 (D. Kan. 2005) (“It is the court’s
undergtanding that this court probably has a rddively less congested docket than the Central
Didrict of Cdifornia™).

School-Link  contends that Cdifornia law governs a least the fifth counterdam,
School-Link’s related dams and defenses thereto, and arguably the rest of the parties clams
and counterclams.  The court will not decide such potentialy complex choice-of-law issues
based on the present state of the record. Nonetheless, the court does wish to observe that it
is not necessarily persuaded that Cdifornia law will govern many clams in this case other than
the fifth counterclam. Even s0, however, the Tenth Circuit has hdd tha this factor is given
litle weaght if not deding with a complex question of ether state’s law. Scheidt v. Klein, 956
F.2d 963, 965 (10th Cir. 1992) (holding the “relative smplicity” of a common law clam
neutrdizes this factor). In this case, adl of the paties clams appear to be rdativey
graightforward common law clams. To the extent that Cdifornia law might apply to the
dams in the case, the court is unpersuaded that the various claims, which are based on

contract, equity, and tort theories, will present complex questions under Cdifornia law.
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Accordingly, this factor weghs somewhat in favor of tranderring the case to Cdifornia, but
not by much.

All other consderations of a practica nature that make a trid easy, expeditious and
economical weigh agang trandferring the case to Cdifornia  Ultimately, the court is not
persuaded that either Cdifornia or Kansas necessarily would be a more efficient forum for the
parties. But, a this point in time transferring the case would do nothing but frusrate the
objectives of making tria easy, expeditious, and economica.

Bdancing dl of these consderations, then, the court is persuaded that they wegh in
favor of retaning the case here. In s0 holding, the court is mindful of the sgnificance of the
parties forum sdection clause. The court is, however, equaly mindful of the Supreme Court’'s
datement in Stewart that a forum sdlection clause should not be regarded as dispogtive in the
context of a motion to trandfer. In this case, that forum sdlection clause involves such a small
aspect of this litigation that other considerations of convenience and fairness — namely that the
paty seeking to enforce the clause dready initiated related litigation that is wedl underway in

this court — do not warrant transfer.

IT IS THEREFORE ORDERED BY THE COURT that Pantiff's Motion to Transfer

Action or, In the Alternative, to Transfer Defendant’ s Counterclaim (doc. 6) is denied.
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IT 1SSO ORDERED this 1t day of July, 2005.

g John W. Lunggtrum

John W. Lungstrum
United States Digtrict Judge

13




