IN THE UNITED STATESDISTRICT COURT
FOR THE DISTRICT OF KANSAS

PARAGON VENTURES, LLC, )
)
Plaintiff, )
) CIVIL ACTION
V. )
) No. 05-2087-KHV
MOBILE MED CARE, INC., )
)
Defendant. )
)

MEMORANDUM AND ORDER

Paragon Ventures, LLC brings this diversity suit against Mobile Med Care, Inc. for breach of

contract. This matter comes before the Court on Mohile Med Care, Inc.’s Mation To Dismiss For

Improper Venue Or Subject Matter Jurisdiction (Doc. #8) filed April 21, 2005. Because the parties

contractually selected* courts of the State of Kansas’ asthe forum for thislitigation, Mobile Med Care asks
the Court to dismiss for improper venue or lack of subject matter jurisdiction under Rule 12(b)(3) or (1),
Fed. R. Civ. P. For reasons set forth below, the Court finds that venue and subject matter jurisdiction are
proper in the Didtrict of Kansas. The Court therefore overrules defendant’s motion to dismiss.

Legal Standards

The Court considersamoationfor improper venue under Rule 12(b)(3), Fed. R. Civ. P. SeeRiley

v. Kingdey Underwriting Agencies, Ltd., 969 F.2d 953, 956 (10thCir. 1992). The procedure to decide

a motion to dismiss for improper venue is generdly the same as deciding a motion to digmiss for lack of

personal juridiction. Black & VeatchConsir., Inc. v. ABB Power Generation, Inc., 123 F. Supp.2d 569,

572 (D. Kan. 2000). Inruling on the mation, the Court may cong der matters outside the pleadings without

converting it to amation for summary judgment. Topliff v. Atlas Air, Inc. 60 F. Supp.2d 1175, 1176 (D.




Kan. 1999); see Black & Veatch, 123 F. Supp.2d. at 572 (affidavit and other written materid can be

congdered on motion to dismiss for lack of persond jurisdiction).
Facts
Paragon Venturesis a Pennsylvania limited liability company with its principa place of businessin
Pennsylvania. Mobile Med Care is a Kansas corporation with its principa place of busnessin Kansas.
On October 24, 2002, Mobile Med Care entered into a Fee Agreement with Paragon Ventures under
which ParagonVenturesrepresented Mobile Med Careinthe sdle of itsbusiness. Paragon Ventures now

damsthat Mobile Med Care breached the Fee Agreement by not paying ParagonV enturesitscommission.

The Fee Agreement contains the following provison:

This Agreement shdl be governed by and construed for dl purposes in
accordance with the laws of the State of Kansas, and if any enforcement
of this Agreement is sought, the parties further agree that the courtsof the
State of Kansas shdl have exclusve jurisdiction and venue thereof and
each party hereby irrevocably and unconditiondly submits to such
jurisdiction and venue.

Exhibit A to Complaint (Doc. #1) filed March 7, 2005, 8. Mobile Med Care argues that venue is
improper infederal court because only state courts are “courts of the State of Kansas.” Mobile Med Care

drafted the forum sdection provison. Exhibit 1 to Baintiff' sMemorandum In Opposition To Defendant’s

Moation To DismissFor Improper Venue Or Subject Matter Jurisdiction (Doc. #10) filed April 29, 2005,

13.

Analysis

Forum selection clausesare prima facie vaid and should be enforced unless a party can show that




enforcement would be unreasonable or unjust. Bremenv. Zapata Off-Shore Co., 407 U.S. 1, 10 (1972).

An enforceable forum sdlection clause must “cearly confine litigation to specific tribunds a the excluson
of dl others.” SBKC Serv. Corp. v. 1111 Prospect Partners, L.P., 105 F.3d 578, 582 (10th Cir. 1997).
In addition, “[a] waiver of one's statutory right to remove a case from a state to afedera court must be

clear and unequivoca.” Milk N’ Morev. Beavert, 963 F.2d 1342, 1346 (10th Cir. 1992). Any ambiguity

should be construed againgt the drafting party.* 1d.

Mobile Med Care arguesthat the phrase“ courts of the State of Kansas’ unambiguoudy refersonly

to Kansas state courts.  1n support of itsargument, Mobile Med Care cites Rogen v. Memry Corp., 886
F. Supp. 393, 396 (S.D.N.Y. 1995), whichhdd that “the legd tribunds of the State of New Y ork” means
solely state courtsof New York. The Honorable G.T. VanBebber, however, interpreted asimilar clause
—*appropriate courts of the State of Minnesota’— to include both state and federa courts. Johnson v. N.

States Power Co., No. 99-2394-GTV, 2000 WL 1683658 at *3 (D. Kan. 2000); see also Nat'l

Inspection& Repairs, Inc. v. George S. MayInt’|Co., 202 F. Supp.2d 1238 (D. Kan. 2002) (“jurisdiction

ghdl vest inthe State of Illinois’ includesfedera courts); City of New Y ork v. Pullman, Inc., 477 F. Supp.

438 (SD.N.Y. 1979) (“New York courts’ includes federal courts); cf. Ori, Inc. v. Lanewda, No. 99-

2402-JWL, 2001 WL 1175097 (D. Kan. 2001) (“Overland Park, Kansas court house” is not “clear and
unequivoca” waiver of party’s right to remove because only municipa court exigts in Overland Park and

clausedid not diginguishbetweenfedera or state courtswithjurisdictionover Overland Park). InJohnson,

! Courts often categorize forum selection clauses asmandatory or permissive. Excell, Inc.
v. Serling Bailer & Mech., 106 F.3d 318, 321 (10th Cir. 1997). Here the partiesdo not disputethat the
clause is mandatory.




Judge VanBebber reied in large part on the Tenth Circuit decisonin Milk "N’ More, which hdd thet a
waiver of aright to remove to federa court must be “clear and unequivoca.”? 963 F.2d at 1346. Judge
VanBebber concluded that because “ appropriate courts of the State of Minnesota’ did not “clearly and
unequivocdly” exclude federa courts, it did not preclude suit. 2000 WL 1683658 at *3. The Court
subgtantialy agreeswith Judge VanBebber’ sreasoningin Johnson. 1d. Because the phrase “ courts of the
State of Kansas’ does not “cdearly and unequivocaly” wave either party’ sright to proceed infederal court,
the Fee Agreement does not bar suit in this court.

Mobile Med Care argues that Johnson is disinguishable because in that case, the word
“gppropriate” made the clause ambiguous. The Court, however, finds that addition of the word
“appropriate” to “courts of the State of Minnesota’ does not make ambiguous a clause that was otherwise
clear. Moreover, Johnsondid not hold that the phrase was ambiguous, and the Court is not convinced that
the outcome would have been different without the word appropriate. 2000 WL 1683658 at *3. The
Court also notes that while the word “appropriate’ may limit the specific courts within a date (e.g. it may
exclude bankruptcy courts in a federal case or municipa courts in a Sate case), it does not distinguish
federd and state courts. For instance, to the extent that the word “appropriat€’ means courts with proper
jurisdiction and venue, it does not suggest thet federd courts are excluded. For these reasons, the Court

overrules defendant’ s motion to dismiss.

2 InMilk N’ More, the Tenth Circuit found that a forum selection clause which stated
“venue shdl be proper in Johnson County, Kansas® clearly and unequivocally waived defendant’ sright to
remove to federa court. 963 F.2d at 1346 It noted the wording, which discussed the particular county,
“grongly points to the state court of that county.” Federa venue is not stated in terms of “counties,” but
judicid digtricts. Excdl, Inc. v. Sterling Boiler & Mech., Inc., 106 F.3d 318, 321 (10th Cir. 1997).

4




Alterndtively, the Court finds that the phrase “courts of the State of Kansas® is vague and

ambiguous. Conflicting decisonsregarding Smilar language, such asRogen and Johnson, sgnd ambiguity.

Ambiguity exists where “the language is subject to two or more reasonable interpretations and its proper

meaning isuncertain.” See Sec. State Bank of Kansas City v. Aetna Cas. & Sur. Co., 825 F. Supp. 944,
946 (D. Kan. 1993). The Court therefore congtrues the ambiguity against Mobile Med Care, the drafter.

See Milk ‘N’ More, 963 F.2d at 1346; see also Pullman, 477 F. Supp. a 443 (noting that federa courts

gtting in diverdity are not equivdent to state courts, but nevertheless holding that “New York courts’
encompasses federal courtsin New Y ork).

Mobile Med Care aso contends that the capitdization of “ate’ in “ State of Kansas® indicates
sovereignty, whichshowsthat the partiesintended for jurisdictionand venue to be exdusve inKansas state

courts. See The Chicago Manud of Style 330 (13th ed. 2003). Other courts have not adopted this

reasoning. See Johnson, 2000 WL 1683658 at 3; Action Corp. v. Toshiba Am. Consumer Prods,, Inc.,

975 F. Supp. 170, 176 (D.P.R. 1997) (disregarding the capitaization of “commonwedth” in * Courts of

the Commonwedth of Puerto Rico”); see also Nat'l Inspection, 202 F. Supp. 2d a 1244 (ignoring

capitdizaionof statein“jurisdictionshdl vest inthe State of 11linais’). Furthermore, to the extent defendant
wanted to limit suits to state court, it could have drafted the clause moredearly (i.e. Kansas State Courts
or State Courts of Kansas).

In sum, “courts of the State of Kansas” is not so “clear and unequivocal” as to condtitute awaiver
of ParagonVentures right to proceed in federa court. Furthermore, because Mobile Med Care drafted
the clause, any ambiguity must be congtrued in favor of Paragon Ventures. The Court therefore findsthat

the forum sdection clause should be read to include federd court in the Didtrict of Kansas.




IT IS THEREFORE ORDERED that Mohile Med Care, Inc.’s Motion To Diamiss For

Improper Venue Or Subject Matter Jurisdiction (Doc. #8) filed April 21, 2005 be and hereby is

OVERRULED.
Dated this 14th day of June, 2005 at Kansas City, Kansas.
g Kathryn H. Vratil

Kathryn H. Vratil
United States Digtrict Judge




