INTHE UNITED STATESDISTRICT COURT
FOR THE DISTRICT OF KANSAS

LYNN R. ZWYGART,

Plaintiff,

Case No. 05-2050-JWL

THE BOARD OF COUNTY COMMISSIONERS

OF JEFFERSON COUNTY, KANSAS

Defendant.

MEMORANDUM AND ORDER

Planiff Lynn R Zwygat filed sut agang defendant, The Board of County
Commissonas of Jefferson County, Kansas (“the County”), dleging violations of the
Americans with Disabilities Act (ADA), 42 U.S.C. § 12101 et seq., and 42 U.S.C. § 1983. He
dleges that the County wrongfully terminated his employment following a medicd leave of
absence based on his “record of” disadility. He further dleges that in doing so, the County
violated section 1983 by depriving him of his congtitutiona property right to his continued
employmet based on an implied-in-fact contract. This matter comes before the court on the

County’s motion for summary judgment! For the reasons explained below, the County’'s

1 In response to the County’s reply brief, Mr. Zwygat submitted a surreply brief and
dleged that the County’s 30-page reply brief raised entirdy new issues. The County then
submitted a response to the surreply. Because the reply could be construed to raise new
arguments,, the court considered the arguments raised in the surreply ..
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motion for summary judgment is granted. The court will dismiss the entirety of Mr. Zwygart's
uit.
Background

The folowing facts are ether uncontroverted or related in the light most favorable to
plantiff, the nonmoving paty. The County fird employed Mr. Zwygart as a truck driver in
1986. In this role, he primarily drove his assgned truck. He underwent open heart surgery in
2001, and three months later he returned to full-time work.

The County, however, terminated his employment in 2002. In a letter dated July 25,
2002, the County dtated that it was basing its termination decison on “absenteeism from work
and past problems” That letter recounted a series of problems dating back to 1990 when he
used 178 hours of pay without leave. It included warnings or infractions from eight separate
incidents in which Mr. Zwygart violated the County’s policies.

Despite this termination, the parties bargained for a comprise in which the County
agreed to rehire Mr. Zwygart. Ther bargain is memoridized in a July 30, 2002, letter sent to
the County by Mr. Zwygart's attorney and sgned by Mr. Zwygat. As stated in the letter, the
County Road Department rehired him under the following three quaifications:

1. All use of sck leave will require adoctor [9¢] dip.

2. For no reason will leave without pay be granted.

3. Any violaion of these conditions will result in immediage termination.

Following this agreement and Mr. Zwygart's return to work, he contracted a bacteria
infection on May 12, 2003, that ultimady caused hm to undergo open heart surgery on

September 3, 2003. Upon learning of his infection and a doctor's note indicating his disability




in May, the County immediady placed Mr. Zwygat on family and medical leave. This three-
month period expired on August 3, 2003. Mr. Zwygart dso had exhausted al sick leave,
vecdion, and shared leave. The County then alowed him some period of leave without pay.
The exact duration of approved leave without pay is unclear, but Mr. Zwygart has admitted that
he did not contact the County after his operation on September 3, 2003. Ultimately, the
County informed him that it was terminating his employment through a letter he received on
October 30, 2003, from Richard Teaford, the County Engineer.

Mr. Teaford's letter advised that the County was terminaing Mr. Zwygart because he
had “long exhausted dl sick, vacation and other time, which [he had] used since the onset of
[hig medicd condition.” Mr. Zwygart gppeded his termindion by filing a grievance within the
five-day appeal period provided by the County’s employee handbook. In response, on
December 1, 2003, a grievance committee hedd a hearing. Both parties were represented, and
during the hearing Mr. Zwygat requested that the County accommodate his perceived
dishility ether by extending his leave without pay dSatus, by reassgning him to another
position, or by dtering hisjob duties.

Before it reached its decison, the grievance committee received two doctors notes
rdaing to Mr. Zwygat's status. One note, dated November 28, was from Mr. Zwygart's
primary care physcian, and the other note, dated December 3, was from his cardiologist, who
advised that Mr. Zwygat was “ready to return to work without redtrictions”  Despite the
medical releases it received, the grievance committee issued its written findings and report on

December 5, 2003, and suggested that for six independent reasons the County should terminate
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Mr. Zwygat's employment. On December 8, 2003, the County Commisson passed a
unanimous motion to uphold the recommendation of the grievance committee, which officidly
terminated Mr. Zwygart’s employment with the County.

Mr. Zwygat dleges numerous procedura flavs during al stages of the County’s
proceedings. He clams that he was denied the right to effectively cross-examine a key witness
and aso that the tribunals were biased and riddled with a conflict of interest. Moreover, he
dams that the County’s employee handbook created an implied employment contract, and that
he fully expected to return to work after his unpaid leave of absence.

Standard of Review

Summary judgment is appropriate if the moving paty demondrates that there is “no
genuine isue as to any materid fact” and that it is “entitled to a judgment as a matter of law.”
Fed.R.Civ.P. 56(c). In applying this standard, the court views the evidence and dl reasonable
inferences therefrom in the ligt most favorable to the nonmoving party. Spaulding v. United
Transp. Union, 279 F.3d 901, 904 (10th Cir. 2002). A fact is “materid” if, under the
gpplicable subgtantive law, it is “essentid to the proper dispostion of the dam.” Wright ex
rel. Trust Co. of Kansas v. Abbott Laboratories, Inc., 259 F.3d 1226, 1231-32 (10th Cir.
2001) (ating Adler v. Wal-Mart Sores, Inc., 144 F.3d 664, 670 (10th Cir. 1998)). An issue
of fact is “genuing’ if “there is sufficient evidence on each sde so that a rationa trier of fact
could rexolve the issue a@ther way.” Adler, 144 F.3d a 670 (dting Anderson v. Liberty
Lobby, Inc., 477 U.S. 242, 248 (1986)).

The moving party initidly must show the absence of a genuine issue of materid fact and
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entittement to judgment as a matter of law. Spaulding, 279 F.3d at 904 (citing Celotex Corp.
v. Catrett, 477 U.S. 317, 322-23 (1986)). In attempting to meet this sandard, a movant that
does not bear the ultimate burden of persuasion at triad need not negate the other party's clam,;
rather, the movat need Imply point out to the court a lack of evidence for the other party on
an essentid dement of that party's claim. Adams v. American Guarantee & Liability Ins. Co.,
233 F.3d 1242, 1246 (10th Cir.2000) (citing Adler, 144 F.3d at 671).

Once the movant has met this initid burden, the burden dhifts to the nonmoving party
to “sat forth spedfic facts showing tha there is a genuine issue for trid.” Spaulding, 279
F.3d a 904 (dting Matsushita Elec. Indus. Co. v. Zenith Radio Corp., 475 U.S. 574, 587
(1986)); Anderson, 477 U.S. at 256; Celotex, 477 U.S. a 324. The nonmoving party may not
smply rest upon its pleadings to satisfy its burden.  Anderson, 477 U.S. at 256; accord Eck
v. Parke, Davis & Co., 256 F.3d 1013, 1017 (10th Cir. 2001). Rather, the nonmoving party
mugt “set forth soedific facts that would be admissble in evidence in the event of trid from
which a rationd trier of fact could find for the nonmovant.” Mitchell v. City of Moore,
Oklahoma, 218 F.3d 1190, 1197-98 (10th Cir.2000) (quoting Adler, 144 F.3d at 671). To
accomplish this, the facts “mugt be idetified by reference to an affidavit, a depostion
transcript, or a specific exhibits incorporated therein.” Adams, 233 F.3d at 1246.

Fndly, summay judgment is not a “disfavored procedural shortcut”; on the contrary,
it is an important procedure “designed to secure the just, speedy and inexpensve determination
of every action.” Celotex, 477 U.S. a 327 (quoting Fed.R.Civ.P. 1). In responding to a motion

for summary judgment, “a paty cannot rest on ignorance of facts, on speculation, or on

5




suspicion and may not escape summay judgment in the mere hope that something will turn up
atrid.” Conaway v. Smith, 853 F.2d 789, 794 (10th Cir. 1988).
Analysis

1. Disability Claim under the ADA

The ADA prohibits a covered entity from discriminaing aganst a “qudified individud
with a disaoility” because of the individud's disability with respect to terms, conditions, and
privileges of employment. See 42 U.SC. 8§ 12112(a); Selenke v. Medical Imaging of
Colorado, 248 F.3d 1249, 1255 (10th Cir. 2001). To edablish a prima facie case of
discrimination under the ADA, a plantiff must show that: (1) he is disabled within the meaning
of the ADA; (2) that he is qudified (i.e, able to peform the essentia functions of the job with
or without accommodation); and (3) that he was discriminated agangt because of his disahility.
See McKenzie v. Dovala, 242 F.3d 967, 969 (10th Cir. 2001). Under this burden-shifting
regime, the plantiff mus raise a genuine issue of fact on each element, and upon doing so, the
burden shifts to the defendant “to offer a legitimate nondiscriminatory reason for its
employment decison.” Taylor v. Pepsi-Cola Co., 196 F.3d 1106, 1109 (10th Cir. 1999).

In its motion for summary judgment, the County contends that Mr. Zwygart cannot
establish the fird or second eements of his prima facie case? Because the court concludes

that plantff has faled to esablish the fird dement—that he is disabled within the meaning

2 In his summary judgment oppostion brief, Mr. Zwygart assarts tha he has two
“theories of recovery” under the ADA: (1) his record of disability and (2) the County’s falure
to make an accommodation. This characterization is incorrect. Rather, these are more
properly labeled as e ements one and two of a cognizable clam under the ADA.
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of the ADA — *“the court declines to address whether plantiff has satisfied the second and
third prongs of his prima facie case” Snk v. Wal-Mart Sores, Inc., 147 F. Supp. 2d 1085,
1092 (D. Kan. 2001).

A. “Record of”

The Tenth Circuit has articulated the proper standard for evauating a plantiff's clam
of a “record of” disdbility. To meet this standard, Mr. Zwygart “must have a history of, or have
been misclassfied as having, an imparment that has subgtantidly limited a mgor life activity.”
Rakity v. Dillon Companies, Inc. 302 F.3d 1152, 1159 (10th Cir. 2002). The “record of”
provison of the ADA was desgned “to ensure that people are not discriminated against
because of a history of disability.” Id. (dting 29 C.F.R. pt. 1630, App. § 1630.2(k)). Pantiff
bears the burden of showing that he has an imparmet that subgtantidly limits a mgor life
activity. See Toyota Motor Mfg., Ky., Inc. v. Williams 534 U.S. 184, 195 (2002). A mgor
life activity is a “basc activity that the average person in the generd population can perform
with litle or no difficulty.” Id. (quoting Pack v. Kmart Corp., 166 F.3d 1300, 1305 (10th Cir.
1999)). Mgor life aectivities include functions such as “caring for onesdf, performing manua
tasks, waking, seang, hearing, speaking, bregthing, learning, deeping, dtting, standing, lifting,
reeching, and working.” Rakity, 302 F.3d at 1158 (quoting Doyal v. Okla. Heart, Inc., 213 F.3d
492, 495-96 (10th Cir.2000)). In this redm, the Court consders three factors. (1) the nature
and severity of the imparment; (2) the duration or expected duration of the impairment; and
(3) the permanent long term impact, or expected permanent or long term impact of or resulting

from the impairment. Id. at 196 (citing 29 C.F.R. 8 1630.2(j)(2)(i)-(iii)).
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Mr. Zwygat seeks to establish his “record of” disability based on his heart problems
and absence from work during May to December 2003. During this time, the evidence
submitted shows that he certanly was unable to return to work as a truck driver, but that is not
the proper inquiry under the “record of” provison of the ADA. Instead, “[t]he centrd inquiry
must be whether the damant is unable to perform the variety of tasks centra to most people’s
dally lives, not whether the clamant is unable to perform the tasks associated with [hig]
spedific job.”” Rakity, 302 F.3d a 1159. In analyzing the aforementioned three factors, Mr.
Zwygat's dam fals under the second two prongs. the duration of his disability was short and
he has no evidence of any long-term impact. See Sorensen v. University of Utah Hosp., 194
F.3d 1084, 1087 (10th Cir. 1999) (“The duration and long term impact of Pantiff's
imparment, however, weigh agang finding that [hig imparment subgantidly limited a major
life activity.”). In fact, the December 3 cardiologist’s note that he submitted to the grievance
committee indicated that he was “ready to return to work without restrictions” This vitiates
any possble dlegation of along-term disghility.

In Rakity, moreover, the Tenth Circuit rgected “a record” of disbility clam by
andogizing to a dtuation in which “a recorded imparment was not subgantidly limiting where
a police officer was hospitalized for a month, remained a home for six months, and was
restricted to light duty for seven years after returning to work.” 302 F.3d at 1161. Based on
that guidance, Mr. Zwygart’s daim fals to establish a“record of” disability.

In addition to the above andyss the undersgned previoudy has andyzed a clam for

a “record of” disability invalving facts virtually identical to the facts at issue here. In Snk v.
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Wal-Mart Sores, Inc., 147 F. Supp. 2d 1085, 1093 (D. Kan. 2001), the plaintiff aleged a
“record of” disgbility based on heart problems and two strokes that restricted him from
working “a dl” for 9x months. 1d. a 1093. In goplying the three factors, this court found that
the plantiff's alegation faled to show “tha he was ‘dgnificantly restricted in the ability to
perform ether a class of jobs or a broad range of jobs in various classes as compared to the
average person having comparable traning, <kills and abilities’” Id. a 1094 (quoting
Sorensen, 194 F.3d at 1088). In addition, the plaintiff there failled to produce any evidence
to support his cdam tha he could not work “a dl” during his dxth months away from
employmet with the defendant. 1d. That deficiency is equaly present here, as Mr. Zwygart
has not produced any evidence that he was restricted by his doctors from working any job other
than as a truck driver for the County from May to December 2003. This is fatal because his
ingbility to work as a truck driver “does not render him ‘dissbled within the meaning of the
ADA.” Id. (ating Sutton v. United Air Lines, Inc., 527 U.S. 471 (1999) (“The indhility to
perform a dngle, paticular job does not conditute a subgtantid limitation in the mgor life
activity of working.”)).

Ultimatdy, as this court hdd in Snk, “[i]n the absence of evidence suggesting that his
imparment ggnificantly restricts his ability to perform a class of jobs or a broad range of jobs
in vaious classes, the court concdudes that plantiff has not sufficently shown that his
condition substantidly limits his ability to work.” 1d. (dting Selenke v. Medical Imaging of
Colorado, 248 F.3d 1249, 1257 (10th Cir. 2001) (plantiff faled to show that she was

subgtantidly limited in her ability to work where she faled to present evidence from which a
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reasonable jury could conclude that she was ungble to perform “either a class of jobs or a broad
range of jobs in vaious classes as compared to the average person.”)). In sum, Mr. Zwygart
has not produced evidence that could establish a “record of” disability within the ADA, he has
faled to establish the fird dement of a cognizable dam under the ADA, and this dam fals
as amatter of law.

2. Implied-in-Fact Contract Creating a Property Interest under Section 1983

Mr. Zwygat asserts a procedural due process violation under the Fourteenth
Amendment based on the inadequacy of the proceedings taken by the grievance committee and
the County Commisson. To establish a cognizable clam under 8§ 1983, however, Mr. Zwygart
mus firg establish a conditutiond right. Anglemyer v. Hamilton County Hospital, 58 F.3d
533, 536 (10th Cir. 1995). The court applies a two-step inquiry. For the court to even address
the levd of process afforded, Mr. Zwygart must first prove that he has “a protected interest
such that the due process protections were gpplicable’; only after meeting the first step does
the court decide whether he “was afforded an appropriate level of process” Farthing v. City
of Shawnee, 39 F.3d 1131, 1135 (10th Cir. 1994). “In light of this framework, we turn to the
threshold issue of whether Mr. [Zwygart] possessed a protected property interest.” 1d.

As a public employee assarting an entittement to continued employment based on an
implied-in-fact contract, “the touchstone is whether, under state law, the employee has a
‘legitimate dam of entittement’ in continued employment, as opposed to a ‘unilatera
expectation’ or ‘an abstract need or desre for it.” 1d. (quoting Board of Regents of State

Colleges v. Roth, 408 U.S. 564, 571(1972)). A plantiff may establish a legitimate clam to
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an entitlement under severd types of datelaw. 1d.

Under Kansas law, neverthdess, “public law is presumptively a-will.” Id. a 1136. See
also Anglemyer, 58 F.3d a 537 (“Like most dates, Kansas higtoricaly has followed the
common law doctrine of employment at-will. Employees are consdered to be at-will in the
absence of an express or implied contract”). Thus, unless Mr. Zwygart can produce evidence
to the contrary, he “does not possess a protected property interest under Kansas law for
purposes of procedura due process andysis.” Id.

The Kansas Supreme Court has recognized that in some ingances an employer can
create an implied-infact contract based on representations made in an employment manua or
other sources. In making this assessment, the “relevant inquiry . . . is whether the parties
intended to enter into an agreement redricting the employer’s &hility to terminate its
employees a will. The employegs subjective expectation of continued employment is not
enough.” Emerson v. Boeing Co., 1995 WL 265932, *1 (10th Cir. 1995) (citation omitted)).
The mutud intent of the parties to create an implied-in-fact contract is based on the totdity
of the circumgtances. Anglemyer, 58 F.3d at 537.

Although ordinarily this a fact question for a jury, it does not preclude a district court
from granting summary judgment. Rather, “in order to survive a summary judgment motion,
it is incumbent upon the plantff to assert specific facts tending to establish a triable issue
concerning whether the parties possessed the mutud intent to create a legitimate expectation
of continued employment” Emerson v. Boeing Co., 1995 WL 265932, *1 (10th Cir. 1995)

(collecting federal cases goplying Kansas lav where summary judgment in this context has
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been affirmed). Cf. Anglemyer, 58 F.3d at 537 (observing that “the federal courts have been
more willing to grant summary judgment in favor of employers when gpplying Kansas law.”).

Attempting to make this threshold showing, Mr. Zwygat points to the County’s
employment manud regarding leave without pay. It statess “Employees on approved leave
without pay will mantan thar tenure and postion with the County as of the date of leave”
(emphass added). His reliance on this one line of text is unfounded based on other, more
rdevant, text from the County’'s manud. For instance, under the provison regarding leave
without pay, the manud planly states that “notwithstanding the above, an employee on leave
without pay who fails to return to work will be dismissed effective his or her last day of work
or pad leave, whichever is later.” The manud dso explicitly warns that dl employees are a-
will and “may be dismissed at any time, for any reason, at the sole and absolute discretion of
the County.” Given this darity, Mr. Zwygart's atempt to muddle the issue of his gpproved
leave without pay is unavaling. See also Rouse v. Peoples Natural Gas Co., 605 F. Supp. 230,
232 (D. Kan. 1985) (“The Kansas rule remains that an employment manual, that is only a
unilatera expression of a company policy and is not bargained for, cannot alone be the basis
of an employment contract.”).

In cases where the Tenth Circuit has stated that summary judgment is inappropriate, it
has highlighted at least one other key factor cregting a property interest. In Anglemeyer, for
ingtance, it emphasized that “the fact [plantiff] repeated the representation made to her by [her
supervisors] that employees would only be fired for cause in a meging which included

members of the Board of Directors is criticd.” 1d. 538. In this case, however, Mr. Zwygart

12




amply cites the vague depostion tesimony of Mr. Oliver, who never even discussed Mr.
Zwygat's leave without pay status with him. More importantly, Mr. Zwygart does not clam
that he relied on any statements by Mr. Oliver that Mr. Zwygart could return to work following
his approved leave without pay. There is no gppropriate comparison between the facts of this
case and the factsin Anglemyer.

In addition, dthough Mr. Zwygart purports that the record supports his assertion that
he was on approved leave without pay from September 16 until October 30, he fails to properly
cite to anything in the record to substantiate that his leave was dfirmaivdy approved by the
County. Once again, his citations to the County’s time records and the testimony of Mr. Oliver
are unconvindng Nether supports his clam that the County extended him approved leave
without pay. These two exhibits smply reved that the County gratuitoudy did not immediady
terminate Mr. Zwygart's employment when his sick leave and vacation expired. This is not the
same as communicating with him that he was on leave without pay status and should rely on this
agreement that he would return to work.

As a reault, then, Mr. Zwygart's own affidavit is the only evidence that comes close to
supporting his dlegation of an implied-infact contract, but as the County argues, this affidavit
is an ad hoc tacticd statement made in anticipation of litigation. It holds no legd sgnificance
because a “conclusory and df-sarving”  affidavit is “not sufficent” to withsand summary
judgment. Salguero v. City Of Clovis, 366 F.3d 1168, 1177 (10th Cir. 2004).

Hndly, as the County suggests, probably the best indication of the intent of the parties

is the specific bargain they reached when the County agreed to rehire Mr. Zwygart after he was
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terminated in 2002. The July 30, 2002, letter sent by his counsdl to the County stated that Mr.
Zwygart agreed that his rehiring was conditiona on the following three factors:

1. All use of sck leave will require adoctor [9¢] dip.

2. For no reason will leave without pay be granted.

3. Any violaion of these conditions will reult in immediae termingtion.

This bargained-for agreement is specificdly between Mr. Zwygat and the County.
Unlike the employee manud, it is not a universd datement of the County’s genera policy.
Because Mr. Zwygat (represented by counsd) agreed that he would not be granted leave
without pay for any reason, and he does not dlege that this bargain was invdid, it is unclear why
he should be dlowed to rdy on the less cler and superceded statements of the employee
manudl.

In his surreply, Mr. Zwygart dleges that his July 30, 2002, letter to the County created
a “for causg” implied contract between the parties and that the County waived its rights under
the letter by not immediady terminating him.  Adde from making entirdy new arguments not
properly included in his response, Mr. Zwygart fals to cite to authority for his assertions of
a “for causg’ contract or waiver, which are entirdy unsupported. See, e.g., Kastner v. Blue
Cross and Blue Shield of Kansas, Inc., 21 Kan. App. 2d 16, 29 (1995) (noting that “informing
an employee of certain grounds for termination is not the same as telling an employee that he
or she will not be terminated absent those grounds’); Conaway v. Smith, 853 F.2d 789, 793
(10th Cir. 1988) (same). Agan, the County is not barred from terminating his employment

samply because it dlowed him to continue his at-will datus even though it could have

14




terminated him. After dl, that is the essence of at-will employment.

Because Mr. Zwygart fals to clear the initid hurdle of establishing a protected property
interest, the court need not reach the second step of deciding whether the process he in fact
recelved wasfair.

Conclusion

For the reasons above, Mr. Zwygart has faled to establish a dam under either the ADA
or section 1983. Because he has failed to rase a genuine issue of materid fact on ether
clam, the County is entitled to summary judgment as a matter of law.

IT IS THEREFORE ORDERED BY THE COURT tha the County’s motion for

summary judgment (doc. 25) is granted.

IT ISSO ORDERED this31% day of January, 2006.

g/ John W. Lungstrum
John W. Lungstrum
United States Digtrict Judge
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