IN THE UNITED STATESDISTRICT COURT
FOR THE DISTRICT OF KANSAS
KEITH JONES,
Plaintiff,

Case No.
05-2034-KHV

V.

UNITED PARCEL SERVICE, INC,,

Defendant.
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MEMORANDUM AND ORDER

Keth Jones brings this employment discrimination action againgt United Parcel Service, Inc., dleging
discrimination and failure to accommodate disabled employees. Flantiff, who adleges that he is permanently

disabled, seeks relief under the Americans with Disabilities Act, 42 U.S.C. § 12101 et seg., ad the

Rehabilitation Act, 29 U.S.C. § 701 et seq. The caseisbeforethe Court on Defendant’s Motion to Dismiss

Haintiff’s Clam under the Rehahilitation Act, (Doc. #6), filed April 6, 2005. Because the Rehabilitation Act

does not grant a private right of action for plaintiff, the Court sustains defendant’s motion to dismiss count |1

of plaintiff’'s complaint.

! Aaintiff filed an amended complaint on June 28, 2005 (Doc. #22). Theamendments have no bearing
on defendant’s motion to dismiss. In the interest of efficiency, the Court construes defendant’s motion as
aoplying to plaintiff’s amended complaint. Defendant need not renew its motion to dismiss plaintiff’s
Rehabilitation Act dam.




Legal Standards Governing Motion to Dismiss

Inrulingon amotion to dismiss under Fed. R. Civ. P. 12(b)(6), the Court mugt assume astrue dl wel

pleaded factsin plantiff’s complaint and view them in a light most favorable to plaintiff. Zinermon v. Burch,

494 U.S. 113, 118 (1990). The Court must make all reasonable inferencesin favor of plaintiff, and liberdly

congtrue the pleadings. See Fed. R. Civ. P. 8(a); Lafoy v. HMO Colo., 988 F.2d 97, 98 (10th Cir. 1993).

Theissuein reviewing the sufficiency of the complaint is not whether plaintiff will prevail, but whether plaintiff
is entitled to offer evidence to support hisclams.

The Court may not dismissa cause of actionfor falureto stateadamunlessit appears beyond adoubt
that plaintiff canprove no set of factsinsupport of histheories of recovery that would entitle him to relief. See

Jacobs, Viscons & Jacobs, Co. v. City of Lawrence, 927 F.2d 1111, 1115 (10th Cir. 1991). Although

plantiff need not precisaly sate each dement of his dams, plantiff must plead minimd factud dlegations on
those material elements that must be proved. See Hdl v. Bdlmon, 935 F.2d 1106, 1110 (10th Cir. 1991).

Private Right of Action

Defendant asks the Court to digmiss plantiff’s dam under the Rehabilitation Act because the Act
provides no private right of action for plaintiff’s grievances. Plantiff dleges that defendant must comply with
the Rehabilitation Act becauseit isafederd contractor doing business with the United States government.

Section 503 of the Rehabilitation Act requires that certain contracts between the United States
government and private contractors include a provision “requiring that the party contracting with the United
States hd| take affirmative actionto employ and advance inemployment qudified individuas with disabilities”
29 U.S.C. 8§ 793(a). The statute further provides that any disabled individua who believes himsdlf to be the

vidim of discrimingtion in violation of the statute may file a complaint with the Department of Labor. 1d.




Absent from the statute is any mention of a private right of action.

Courtsmay infer aprivateright of action from statutory language which does not expresdy grant such
aright, and the Supreme Court has provided specific criteriafor doing so. See Cort v. Ash, 422 U.S. 66, 78
(1975). Thisisnot acase, however, whereanimplied privateright of actionisappropriate. Plantiff citesDavis

v. Modine Manufacturing Co., 525 F. Supp 943 (D. Kan. 1981), a case in whichthe Honorable Frank Thas

did, in fact, use the Cort criteriato infer a private right of action under Section 503 of the Rehabilitation Act.
After that decison, however, the Tenth Circuit ruled that Section 503 does not create a private right or

remedy. SeeHodgesv. Atchison, Topeka, & SantaFe Ry. Co., 728 F.2d 414, 416 (10th Cir. 1984). Most

of the other didrict court opinions which plaintiff cites have aso been overruled by the respective courts of
apped s for the circuitsinwhichthey lie, so these opinions — notwithstanding Hodges — are not even persuasive
precedent. Plaintiff failsto acknowledge other cases which have applied and followed Hodges. Theseinclude

Andersonv. United Auto Workers, No. 89-2271-0, 1990 WL 58791 (D. Kan. Apr. 17, 1990), inwhich the

Honorable Earl E. O’ Connor observed that while the andyssinDavis was * persuasve,” he was nonetheless
“pbound to follow the dictates of the Tenth Circuit Court of Appedls.” 1990 WL 58791, at *4. ThisCourtis
likewise so bound.

Faintiff urges the Court to reexamine Hodges in light of Jackson v. Birmingham Board of Education,

__US _, 125 S Ct. 1497 (2005). Jackson does not require such a reexamination. In Jackson, the
Supreme Court examined what discriminatory actions triggered an employee' sright to file suit under Title X,
adatute previoudy held to grant aprivateright to action. See . U.S.a _, 125 S. Ct. at 1504; seeds0

Cannon v. Univ. of Chicago, 441 U.S. 677, 690-93 (1979) (private right of action under Title IX). Paintiff

argued that the Title IX prohibitions on sex discrimination also gpplied to retdiation for complaints of sex
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disrimination. Jackson,  U.S.at_ ,125S. Ct. at 1503. Citing aDepartment of Education regulation which

prohibitsretaiation“againgt any individua for the purpose of interfering with any right or privilege secured by
[Title 1X],” defendant argued that plaintiff was using the regulation to seek an “impermissible extension of the
satute.” 1d. at 1507 (ating 34 C.F.R. §100.7(e) (2004)). The Court held that discriminatory actionsincluded
retdiatory actions even though Title X makes no mention of retdiation initstext. Id. at 1504. Jacksonisnot
gpplicableto this case.

Faintiff arguesthat the Court should expand the scope of itsstatutory examinetion to the entirety of the
Rehahilitation Act and itsimplementing regul ations, rather thanjust Section 503, to determine whether aprivate
right of action may be inferred from the Act. This argument is not compelling for severa reasons. Fird,
plantiff’ sreliance on the implementing regulations is misplaced. The Court will not infer aprivateright of action
from regulaions if the Tenth Circuit has held that the statute itsdf does not imply a private right of action.

Regulaions may not exceed the scope of the statute. See Jackson,  U.S. a_ , 125 S. Ct. at 1506-07

(ating Alexander v. Sandoval, 532 U.S. 275 (2001)). To infer a private right of action to enforce the
provisons of a regulation which was promulgated to implement Section 503 would exceed the scope of the
satute as construed in Hodges.

Second, 29 U.S.C. § 793 is the only portion of the Rehabilitation Act which places a burden upon
private sector employers solely based on their status as federa contractors.  Although other portions of the
Rehahilitation Act may provide for a private right of action, see, ., 29 U.S.C. 8§ 794, those provisons do
not apply to defendant.

Faintiff makes severd other arguments not addressed here. The Court has considered dl of plaintiff's

arguments, but none of them are persuasive given binding Tenth Circuit indruction on the issue.
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IT ISTHEREFORE ORDERED that Defendant’s Maotion to Digmiss Flaintiff’s Clam under the

Rehahilitation Act, (Doc. #6), filed April 6, 2005 be and hereby is SUSTAINED. Count Il of plantiff's

complaint is dismissed with prgjudice.
Dated this 12th day of July, 2005 at Kansas City, Kansas.
g Kahryn H. Vréil

Kathryn H. Vratil
United States Didtrict Judge




