IN THE UNITED STATESDISTRICT COURT
FOR THE DISTRICT OF KANSAS

KEITH JONES,

Plaintiff,
CIVIL ACTION
V.
No. 05-2034-KHV
UNITED PARCEL SERVICE, INC,,

Defendant.
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MEMORANDUM AND ORDER AND ORDER TO SHOW CAUSE

Keith Jones filed suit againg his former employer, United Parcel Service, Inc. (“UPS’), dleging
disgbility discrimination, falure to accommodate, pattern and practice discrimination and retaiation, in
violaion of the Americans With Disabilities Act (“ADA”), 42 U.S.C. 8 12101 et seg., and retdiatory

discharge, in violation of Kansas common law. This matter isbefore the Court on United Parcel Service,

Inc.’s Mation To Dismiss And/Or For Summary Judgment (Doc. #89) filed November 10, 2005 and

Plaintiff’s Motion For Partial Summary Judgment (Doc. #94) filed November 11, 2005. For reasons set

forth below, defendant’s motion is sustained in part and plaintiff’ s motion is sustained in part.

Summary Judgment Standards

Summary judgment is appropriate if the pleadings, depositions, answers to interrogatories, and
admissons onfile, together withthe affidavits, if any, show no genuine issue as to any materia fact and that

the moving party is entitled to ajudgment as a matter of law. Fed. R. Civ. P. 56(C); accord Andersonv.

Liberty Lobby, Inc., 477 U.S. 242, 247 (1986); Vitkusv. Beatrice Co., 11 F.3d 1535, 1538-39 (10th

Cir. 1993). A factud disputeis“materid” only if it “might affect the outcome of the suit under the governing




law.” Anderson, 477 U.S. a 248. A “genuine’ factud dispute requires more than a mere scintilla of
evidence. |d. at 252.
The moving party bearsthe initid burden of showing the absence of any genuine issue of materia

fact. See Celotex Corp. v. Catrett, 477 U.S. 317, 323 (1986); Hicks v. City of Watonga, Okla., 942

F.2d 737, 743 (10th Cir. 1991). Once the moving party mests its burden, the burden shifts to the
nonmoving party to demonstrate that genuine issues remain for trid “asto those digpostive matters for

whichit carriesthe burdenof proof.” Applied Genetics Int'l, Inc. v. Firgt Affiliated Secs., Inc., 912 F.2d

1238, 1241 (10th Cir. 1990); see dso MatsushitaElec. Indus. Co. v. Zenith Radio Corp., 475 U.S. 574,

586-87 (1986); Bacchus Indus., Inc. v. Arvin Indus., Inc., 939 F.2d 887, 891 (10th Cir. 1991). The

nonmoving party may not rest on his pleadings but must set forth specific facts. Applied Genetics, 912

F.2d at 1241.
The Court must view the record inalignt most favorable to the party opposing summary judgment.

See Deepwater Invs., Ltd. v. JacksonHole Ski Corp., 938 F.2d 1105, 1110 (10th Cir. 1991). Summary

judgment may be granted if the nonmoving party’s evidence is merely colorable or is not sgnificantly
probative. See Anderson, 477 U.S. at 250-51. “Inaresponseto amotion for summary judgment, aparty
cannot rest onignorance of facts, on speculation, or on suspicion, and may not escape sUmmary judgment

in the mere hope that something will turn up at trid.” Conaway v. Smith, 853 F.2d 789, 794 (10th Cir.

1988). Essentidly, the inquiry is “whether the evidence presents a sufficient disagreement to require
submission to a jury or whether it is so one-sided that one party mug prevall as a matter of law.”
Anderson, 477 U.S. at 251-52.

Factual Background




The following facts are deemed admitted.

Fantiff worked for defendant as a package car driver at the James Street facility in Kansas City,
Kansas. Plaintiff’s job duties included picking up and delivering packages to UPS customers dong a
prescribed route. According to defendant’ s Essentid Job Functions, a package car driver must be able
to perform the following:

Lift, lower, push, pull, leverage and manipulate equipment and/or packages up to

130 inches combined lengthand girth, and up to 48 incheslong, and occasiondly weghing

up to 70 pounds, average weight of 12 pounds.

Exhibit B to United Parcdl Service, Inc.’s Memorandum Of Law In Support Of Its Mation To Dismiss

Plantiff's Clams Brought Pursuant To The ADA And/Or For Summary Judgment On All Counts Of

Hantiff’ sFrst Amended Complaint (“Defendant’ sMemorandum”) (Doc. #89) filed November 11, 2005.

The Internationa Brotherhood of Teamsters Local Union No. 41 (“Local 41”) serves as the
bargaining representative for certain UPS employees, including package car drivers, a the James Street
fadlity. Defendant and Locd 41 were parties to a collective bargaining agreement (*CBA”) during the
relevant time period. Plaintiff belonged to Loca 41. Article 20 of the CBA contained the following
provisons

Section 2. Return to Work Examination

It is understood by the Employer and the Union that once an employee notifies the
Employer that he/she has been released to return to work by the employee’ s doctor, the
Company doctor must examine the employeewithinthree (3) working days fromthetime
the employee brings the return-to-work dip to the Employer.

Section 3. Third Doctor Procedure

The Employer reserves the right to select its own medical examiner or doctor and the
Union may, if it beievesaninjudtice hasbeen done an employee, have said employee re-
examined at the employee’ s expense. If the two (2) doctorsdisagree, the Employer and
the Union shdl mutudly agree upon a third (3) doctor within ten (10) working days,
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whose decison shdl befind and binding on the Employer, the Union and the employee.
Nether the Employer nor the Union will attempt to circumvent the decisons of the third
(3" doctor and the expense of the third doctor shal be equally divided between the
Employer and the Union.

Exhibit F to Defendant’s Memorandum (Doc. #89). The CBA datesthat the parties agreeto abide by the

ADA. The CBA did not require plaintiff to waive his right to sue for disgbility discrimination under the
ADA, and filing a grievance under the CBA does not waive a plaintiff’sright to bring ADA dams.
Before October 6, 2003, plaintiff suffered workplace injuries & UPS. He filed workers
compensation clams asaresult of thoseinjuries, but later returned to work. On October 6, 2003, plaintiff
injured his left shouder a work. That same day, plaintiff reported the injury to his supervisor, Anson
Walace. Wallace asked plaintiff if he*knew what work comp fraud was’ and if he knew “how much this

was going to cost UPS.” Deposition of Keith Jones, Exhibit A to Defendant’s Memorandum (Doc. #389)

a 22. Defendant provided information regarding the injury to itsworkers compensation insurer, Liberty
Mutud. Plantiff filed aworkers compensation claim rdaing to his shoulder injury.

That same day, Dr. Gary Legler examined plantiff. Dr. Legler released plaintiff to return to
modified duty with the following restrictions: lifting/lowering up to 20 pounds; pushVpull/grasp up to 20
pounds; and no lifting above shoulder leve.

OnOctober 9, 2003, Dr. Legler referred plaintiff to Dr. Danid J. Stechschulte. Dr. Stechschulte
saw plaintiff on October 14 and 21 and November 11 and 20, 2003. Plaintiff received physical therapy
a Spine and Extremity Rehabilitation Center from October 8 through December 4, 2003. On
November 11, 2003, Dr. Stechschulte recommended afunctiond capacity exam (“FCE”). That sameday

Bob Mitchell, aphysicd therapist, performed the FCE and found as follows:




Thisdient was cooperative [and] attempted al tasks he was asked to perform. Thisdient
continues to report sgnificant left shoulder pain that worsens with lifting and repetitive
activity. Objective assessment shows mild to moderate musculoskeletd dysfunction with
no sgn of motor neurologica disturbancesdetected. Weakness of theleft shoulder girdle
incomparisonto the right isnoted. AROM of the |eft glenohumerd joint shows moderate
deficit in comparison to the right. Functiondly this client has demondrated the ability to
perform Heavy labor according to the Dictionary of Occupationd Titles.  Although this
dient performs wel whenlifting fromthe floor he does not posseq ] the ability to perform
the required essentia functions of his job asa Package Car Driver with UPS. Thisclient
lacks lifting strength from waist to shoulder and repetitive lifting capability in the same
range.

Exhibit Q to Defendant’'s Memorandum (Doc. #39). Plantiff returned to temporary dternative work

through November 14, 2003.
On December 4, 2003, plaintiff had another FCE and saw Dr. Stechschulte. Dr. Stechschulte's
report reflects that “[p]atient reports continued improvement but ‘the shoulder is dill not right.””  Exhibit

Sto Defendant’ sMemorandum (Doc. #89). Dr. Stechschulterd eased plaintiff with apermanent 20-pound

overhead lifting restrictionand a45-pound chest-to-shoul der lifting restrictionwiththeleft upper extremity.
Fantiff gave acopy of Dr. Stechschulte's work status report to Wallace and UPS Labor Manager Don
Lewick. Defendant did not permit plaintiff to return to work after Dr. Stechschulte imposed the permanent
lifting redtrictions.

Plaintiff advised Clint Long, Loca 41 Business Agent, that he had permanent work restrictions.
Long recommended that plantiff see another doctor. On February 3, 2004, Dr. Michael Poppaexamined
plantiff and gave him a release to return to work with regular duties. Plaintiff presented the release to

Walace and Long. Long advised plaintiff to contact defendant’s human resources office and ask about

! The record does not reflect when plaintiff contacted Long.
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seeing a company doctor to obtain a release to return to work. Plaintiff set an gppointment to see Dr.
Legler.

OnFebruary 9, 2004, Dr. Legler examined plaintiff. Plaintiff gaveDr. Legler acopy of theredease
fromDr. Poppa, but did not discusswithDr. Legler the resultsfromthe FCEs in November and December
or Dr. Stechschulte' s permanent restrictions. Dr. Legler gave plaintiff awork status report which released
him to return to work. That same day, Monica Sloan, Kansas Didrict Occupationa HedthManager for
UPS, contacted Dr. Legler about the work gtatus report. Sloan asked Dr. Legler if he knew that Dr.
Stechschulte had placed permanent lifting redtrictions onplantiff. Dr. Legler changed hisrecommendation

and imposed aredtriction of “201b. overhead lift limit per ortho.” Exhibit Y to Defendant’' s Memorandum

(Doc. #89). At thetime Dr. Legler spoke with Soan, and when he revised his recommendation, he did
not have a copy of plantiff’s records from Dr. Stechschulte. Based on these redtrictions, however,
defendant again refused to let plaintiff return to work.

On February 10, 2004, plaintiff filed a grievance which stated that “the company is not alowing
me to return to work after being released by my persona physician and by the companies” Exhibit Z to

Defendant’s Memorandum (Doc. #89). Plaintiff requested “to be made wholein every way for 2-9-04

and continuing until alowed to return to work.” 1d. On April 29, 2004, the Mo-Kan panel which heard
the grievance ruled on plaintiff’s grievance, directing the parties to abide by Artidle 20, section 3 of the
CBA. Therecord does not explain what the Mo-Kanpand is. Apparently, it settles grievances between
UPS and the union. Defendant and plaintiff’s union, Local No. 41 of the Internationa Brotherhood of
Teamgters, selected Dr. Frederick A. Buck as the third doctor to see plaintiff.

On May 5, 2004, Janet Keating, Senior Case Manager with Liberty Mutud, sent an email to




Kevin Rhine, UPS Case Manager, in reference to plaintiff. Keeting'se-mail stated “we need to settlethis

becausewe can't take thisguy back.” Exhibit 23 to Raintiff Keith Jones Memorandum InResponse To

United Parcdl Service, Inc.’ sMotionTo Dismiss Hantiff's Claims Brought Pursuant To The ADA And/Or

For Summary Judgment On All Counts Of Plantiff’'s Firs Amended Complaint (“Pantiff’s Response’)

(Doc. #101).
On May 21, 2004, Dr. Buck examined plaintiff. Dr. Buck’s report statesin part asfollows:

Upon examination patient was noted to be awell-devel oped mae with what appeared to
be full range of mation on abduction, abduction [sc], and forward flexion. His grip
drength: is essentidly normd in pogtions 2 and 3 with 3 efforts each averaging
respectively: 2 postions 121.6 Ibs. and 3 position 103.3 |bs. This examination was
performed on a non-replicating examination without extrapolation over a 9.5 hour day
which would dter the above findings. * * *

It should be noted that this employeeis carrying restrictions which are permanent of no
lifting overhead greater than 20 Ibs., maximum 45 |b. chest the [sc] shoulder lift with left
upper extremity. These are provided by the orthopedic specidist, Dr. Stechschulte. To
substantiate and support the previoudy noted redtrictions was a Functional Capacity
Examinaion performed by Bob Mitchdl, PT, on Mr. Jones, dated 12/4/03. It is
Mr. Mitchell’s opinion that dthough the patient with [9¢] the ability to perform work in a
heavy classification according to the United States for Labor [sic], it does not meet the
essentid functions of apackage car driver UPS, as the job has been previoudy noted, |
would concur with this statement per the findings of the Functiona Capacity Examingtion.

Per the materid provided induding medica records from Dr. Stechschulte office notes,
Dr. Gary Legler’sclinic notes. . ., and the Functiona Capacity Examination from Spine
Extremity Rehabilitation Center, and Essentid Job Functions provided by UPS as a basis
for my determination. Itismy professiona medica opinion that the job essentialsits [Si¢]
UPS are beyond the scope of this client’ s permanent restrictions and results provided by
the Functiond Capacity Examination.

Exhibit CC to Defendant’ sMemorandum (Doc. #39). Dr. Buck did not perform an FCE because Sloan

advised him that one had been performed in December of 2003, that defendant would not pay for another

one and that Sloandid not believe another FCE was necessary. Dr. Buck testified that Sloan told him that




the union and UPS agreed that he was to base his opinion on plaintiff’s medica records, not on his
examindion. Dr. Buck asotedtified that evenif he had ordered an FCE, the resultswould not be sufficient
to dter Dr. Stechschulte sprior lifingrestrictions becausewithDr. Stechschulte' sexpertiseand credentials,
his restrictions superseded Dr. Buck’s opinion. Defendant therefore again refused to let plaintiff return to
work.
On June 1, 2004, plaintiff filed a second grievance, which set forth the following complaint:
Unfair third doctor procedure — On’5/12/04 3 Doctor, Dr. Frederick A. Buck examined
meinhisoffice[and] told methat | showed good strength and wanted me to takea (FCT)
Functiona Capasity Text [Sc]. Dr. Buck caled me and said that UPS didn’t want meto
have another (FCT) and that UPS didn’t want Dr. Buck’ sopinionon hisevauationof my
examination. All they want washisopinion on Dr. related to the Company and didn’t have
al the information from Company Drs.

Exhibit DD to Defendant’ sMemorandum (Doc. #89). Plaintiff requested back pay, benefits, future benefits

and information on hiswork status. The Mo-Kan panel heard plaintiff’ s grievance on June 23, 2004 and
ordered the partiesto repeat thethirddoctor procedure. On August 17, 2004, Dr. Buck saw plaintiff again
but did not perform a physical examination or FCE. Dr. Buck reported in part asfollows:.

It should be understood that there was no additiona information, regarding test or outside
evaduding [Sc] provided at this time. In essence, there has been no change in patient’s
ability to perform hisduties at work. * * *

The patient[’]s present and acceptable restrictions which are permanent of no lifting
overhead greater than 20 Ibs. maximum lifting to chest level is 45 lbs. with left upper
extremity. These restrictions were written by orthopedic specidist, Dr. Stechschulte. * *
In agan reviewing the medica record office notes of Dr. Stechschite [sic], Dr. Gary
Legler, The Functiond Capacity Examination from the Spine Extremity Rehabilitation
Center, it ismy professona opinion withamedica degree of certainty that the essentials
of U.P.S. package car driver referred are beyond the scope of this patient’s permanent
regtrictions. Although, thisistheopinion previoudy giventherecordswerereviewed agan
extensvely, and were again providing the same concluson.




Exhibit FF to Defendant’ s Memorandum (Doc. #89).

After plantiff’ sshoulder injury on October 6, 2003, defendant did not discuss with him hisrights
under the ADA, whether he might be considered disabled under the ADA, whether he was entitled to a
reasonable accommodation or whether he would be able to work at other jobsat UPS. At thetimeof the
injury on October 6, 2003, defendant knew that plaintiff had sustained previous work-reated injuries and
had taken time off for thoseinjuries. UPS has a ten-step process to resolve requests for accommodation
by current employees? Defendant did not determinewhether plaintiff was seeking an accommodation, and
it did not utilize its 10-step ADA compliance procedure with plaintiff. Since October 6, 2003, defendant
has had job openings at itsfadlitiesin Kansas City (James Street) and/or Lenexa, Kansas. Since February
9, 2004, defendant has never contacted TeamstersLocal UnionNo. 41 or told plaintiff about positions for
which hewasdigble and could performthe essential functions. Since Dr. Stechschulte placed permanent
lifting regtrictions upon plaintiff, defendant has not permitted him to work in any podtion a UPS.

Fantiff tedtified that his shoulder injury does not limit any of his activities, that he is capable of
performing his former position as a package car driver, that he can perform work around the house, and
that he can cook and take care of himsdlf.

On February 27, 2004, plantff completed an initid Intake Questionnaire with the Equal

2 The steps are as follows (1) commence the process; (2) gather medicad informetion;
(3) evaduate whether the employee may have a disility; (4) natify the employee; (5) meet with the
employee; (6) identify potentid reasonable accommodations (complete written checklist); (7) evauate
appropriate accommodations (ADA Committee meets); (8) bargain with the union (when an
accommodationisidentified for aunionemployee); (9) notify the employee; and (10) closethefile. Exhibit
29 to Memorandum In Support Plaintiff Keith Jones MotionFor Partid Summary Judgment (“Plaintiff’s
Memorandum”) (Doc. #95) filed November 11, 2005 at 42-43.
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Employment Opportunity Commission (“EEOC”), dleging that defendant had discriminated againg him
because of hisdisability.®> Plaintiff signed the form in the box which stated “1 declare under the pendty of
perjury tha the information provided in this questionnaire is true and correct.” Exhibit 11 to Defendant’s
Memorandum (Doc. #89). Fantiff aso sgned an EEOC document entitled “How to Seek Assstance,”
which advised him that he could contact Balford Redd, an EEOC Investigative Assistant, for help in
completing the Intake Questionnaire. Plantiff aleged the following discriminatory actions:

Injured on 10/6/03 On 12-4-03 Dr. Stechschulte placed permanent restrictiononme, On

2-3-04 Dr. Michael J. Poppareeasgd] meto return to full duty. On 2-9-94 Dr. Legler

release[d] me to return to full duty after UPS contacted Dr. Legler, Dr. Legler changed

restriction on 2/9/04.
Id. On the second page of the questionnaire, under the question “Do you think this happened to you
because of your,” plaintiff checked the following boxes: race, color and age (40 & over). Thethird page
of the questionnaire asked “Why do you fed that the personnel action or other discrimination you have
experienced was because of your race, color, sex, rdigion, nationd origin, pregnancy, age or disability?’
Maintiff responded, “ Because of the way everything happened.” Id. The next question asked, “Are you
aware of statements made by management officias showing prejudice toward youfor any of the following
reasons,” and plaintiff checked the following boxes: race, age, disability and retdiation. On the section of
the questionnaire labeled “ Disability,” plaintiff described hisimparment as*[p]roblemdeeping due to the

gtuation I’'min.” Plantiff checked “no” next to the questions “ Do you believe that the employer regarded

you as disabled?” and “Did you advise your employer that you needed an accommodation?” Plaintiff did

3 Fantiff aso aleged discriminationbased onrace, color and age, but he hasdropped those
dams
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not complete the section of the questionnaire labeled “ Retdiation.”
On March2, 2004, the EEOC received plaintiff’s questionnaire. On March 3, 2004, the EEOC
sent plantiff aletter which stated that “[t]he information you submitted has not been filed as a charge.”

Exhibit JJto Defendant’s Memorandum (Doc. #39). The letter dso stated as follows:

Y our documentationindicatesthat you believe youwere discriminated againgt due to your
race/color (Black), age (forty-one), disaility, and as a form of retdiation. Your
documents further indicated that your medical restrictions were changed after UPS
contacted adoctor. You failed to provide sufficent information to identify your current
datus.

The Commissionis responsible for enforcement of the Americans With Disgbilities Act
(ADA). The ADA prohibits discrimination againg individud[s] who have a“disability.”
For purposes of that law, adisability is defined as a physicd or mentd impairment which
subgtantidly limits one or more mgjor life activities. However, the ADA only applies to
conditions whichare permanent, chronic, or long-term. The documentation you provided,
however, does not demongtrate that your conditionrepresents adisability for purposes of
the ADA. Thereisno evidence that your condition will be permanent and the limitations
placed uponyouon February 9, 2004 are not substantial limitationsto amgjor life activity
(twenty pound overheard[sc] liftinglimitation). Therefore, your treatment doesnot violate
the ADA and your condition does not represent a disability for purposes of Commission
juridiction. Action taken againgt youwould aso not represent aformof retdiation under
any law for which we have enforcement authority.

Id. Findly, the letter requested that plaintiff provide additiona information regarding his current
employment status with defendant, other drivers treated more favorably and other drivers reassigned to
another job to accommodate a temporary medica disability. See id. Paintiff provided the following
response;
My current status with UPS isthat UPS will not dlow me to return to work. On 2/9/04
when | was discharged to return to work ful duty 2/10/04 Anson Wallace (Center
Manager) ingtructed me not to come to UPS and that | should cal Klint Long (Union
Agent). | asked Anson Wallaceif herecieved [sic] my Work Status Report hesaid “yes’.

| said than [sic] I’'m coming to work and that youare going to have to send me home and
you will have to pay me for thetime off. Anson said you are not to come down to UPS
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and that he was not going to paid [sc] me anything[.] | called Klint Long to seewhat was
goingon[.] Klint said that MonicaSoan (UPS) recieved [sc] some paper from Dr. Daniel
Stechschulte and that she (Monica Sloan) caled Dr. Legler to have him change his
redtriction. | am not alow[ed] to return to work.

Exhibit KK to Defendant’ s Memorandum (Doc. #39). On March 26, 2004, Rick Thomas, EEOC Senior

Investigator, sent plaintiff aletter which sated asfollows:

Thisetter will adviseyou | haverece ved the documentati onyou submitted to the [EEOC],
induding the supplemental materids you provided to the intake investigator. Those
materias have not been filed asacharge. Y ou have 180 days (in Missouri) and 6 months
(in Kansas) from the date of the event that you alegeis discriminatory to file achargeto
protect your rights under state law, and you mugt file within 300 days from that date to
protect your rights under federd law.

You did not fuly respond to the questions in the letter sent to you by the intake
investigator. However, your materials indicate you were diagnosed with a shoulder
srain/tear which resulted in temporary lifing restrictions. 'Y ou later went through a series
of lifting tests which indic[a]ted you were able to lift in excess of 70 pounds without
assistance and wereinitidly released to returnto work, however another physicianplaced
permanent redtrictions on you, and the employer used that information as the basisfor a
determinationthat you are unable to performthe functions of your position. 'Y ou have not
been dlowed to return to work.

While the conduct you describe on the employer’ spart suggests potentia unfairness, your
information does not indicate you have a covered “disability” under the Americans with
Disabilities Act. Under such circumstances, should you choose tofileacharge, it islikdy
the case would immediately be closed.

If youwishto discussthis matter or bdievel have misinterpreted your informetion, fed free
tocontact me. . .. If youdo not establish contact with me within 7 days of the date of this
|etter, the information you submitted will beplaced inaninquiryfile and will not be further
processed.

Exhibit LL to Defendant’'s Memorandum (Doc. #39). Paintiff testified that he did not recdl asking the

EEOC to consder hisquestionnaireasa charge. See Exhibit A to Defendant’sMemorandum (Doc. #89)

at 252.
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The Intake Questionnaire expresdy statesthat “[w]henthis form condtitutes the only timely written
gatement of dlegations of employment discrimination, the Commission will, conastent with 29 CF.R. 8§
1601.12(b) and 29 C.F.R. § 1626.8(b), consider it to be a suffident charge of discriminaion under the

rlevant statute(s).” Exhibit Il to Defendant’s Memorandum (Doc. #89). According to Thomas, the

EEOC congdered the questionnaire as plaintiff’s related charge of discrimination and recognized it as

ChargeNo. 281-2004-03088. Affidavit of Rick Thomas, Exhibit 4 to Plantiff K eithJones Memorandum

In Response To United Parcel Sarvice, Inc.’s Motion To Dismiss Plaintiff’s Clams Brouoht Pursuant To

The ADA And/Or For Summary Judgment On All Counts Of Plaintiff’s Firs Amended Complaint

(“Pantiff’s Responsg’) (Doc. #101) at §16-7. On October 27, 2004, the EEOC issued adismissal and

right-to-sue letter which stated that “the EEOC is unable to conclude that the information obtained

edablishes violations of the satutes.” Exhibit 4 to Raintiff’ s Memorandum (Doc. #95). Prior to receipt

of thisletter, defendant had not received notice of plaintiff’ s discrimination dams.

Fantiff filed suit on January 24, 2005, within 90 days of receipt of the right-to-sue | etter. Plantiff
assertsdamsfor discriminaion, falureto accommodate, unlavful retaiationand wrongful discharge under
the ADA and Kansas common law. Defendant argues that the Court should dismiss plaintiff’s clams
because he did not exhaust his adminidrative remedies. In the dternative, defendant contends thét it is
entitled to summary judgment because (1) plaintiff cannot demonstrate a prima facie case of discrimination
based ondisability; (2) on his retdiation dam, plaintiff cannot show that he engaged ina protected activity
or that a causal connection exists betweenthe grievance and defendant’ s conduct; (3) plaintiff’ spatternor
practice theory is not avallable to him as a private, non-class litigant; (4) on plaintiff’s sate law retdiation

dam, he cannot show a causal connectionbetween hisinjury and defendant’ sdecisonnot to reinstate hin;
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(5) plantiff cannot show pretext on his state law retaliation claim; and (6) Section 301 of the Labor
Management Rdatiions Act (“LMRA”), 29 U.S.C. § 185(a), pre-empts plaintiff’sclams. Plaintiff argues
that heis entitled to partid summary judgment because (1) he timdy filed a verified intake questionnaire;
(2) the LMRA does not preempt his dams because he does not dlege a violation of the CBA and no
interpretation of the CBA isrequired to resolve his dams, (3) defendant regarded or perceived him as
disabled; (4) defendant falled to engage in the required good faith interactive process of the ADA; and
(5) defendant’ s “100% hedled” policy isaper se violaion of the ADA.
Analysis

l. Exhaustion Of Remedies

Defendant argues that plaintiff has not exhausted administrative remedies because (1) he did not
file acharge of discrimination with the EEOC; (2) he did not cooperate with EEOC efforts to investigate
his intake questionnaire; and (3) his clams of perceived disability discrimination, fallureto accommodate,
pattern or practice and retaiation fal beyond the scope of his dlegations on the intake questionnaire.
Fantiff argues that he is entitled to summary judgment on the issue of exhaustion because his intake
guestionnaire setsforth aufficdent informationto congtitute a charge under 29 C.F.R. § 1601.12(a) and (b),
he cooperated with the EEOC in the investigation and he presented dl claims to the EEOC.

A. No ChargeFiled

Before a federal court may exercise jurisdiction over plaintiff s ADA dams, he mugt firg exhaust

hisEEOC adminigtrative remedies. MacKenzie v. City & County of Denver, 414 F.3d 1266, 1274 (10th
Cir.2005). Defendant arguesthat because plaintiff never filed a charge of discrimination, he did not exhaust

adminidraive remedies. Defendant also argues that it did not recelve natice of plaintiff’s dams until it
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received a copy of the right-to-sue letter and that plantiff's intake questionnaire therefore cannot be
construed as a charge.

Defendant contends that the Tenth Circuit has held that an intake questionnaire cannot subgtitute

for acharge, citing Welsh v. City of Shawnee, 182 F.3d 934, 1999 WL 345597 (10th Cir. 1999). In
Welsh, plantiff filed an unverified information sheet before shefiled her formd charge. 1d. a *5. The
informationsheet expresdy stated that it wasnot acharge of discrimination. 1d. Plaintiff’ sinformation sheet
included dlegations of harassment, but the later filed formd charge did not dlege harassment. 1d. The
Tenth Circuit determined that the formal charge, filed under oath, negated the information sheet. 1d.
Haintiff ctes two different Tenth Circuit casesinsupport of hisposition. In both cases, however,

plaintiff filed aformal charge. See Gunnell v. Uteh Valley State Call., 152 F.3d 1253 (10th Cir. 1998)

(Iater-filed supplement to charge sufficient notice of alegations not included in origind charge); Peterson

v. City of Wichita, Kan., 888 F.2d 1307 (10th Cir. 1989) (verified but untimely charge reated back to

unverified but timdy filing). The Tenth Circuit has not addressed whether an intake questionnaire can serve
as a charge when no formd charge of discrimination is ever filed.

In determining whether claims have been adequatdly presented to the EEOC, other circuits have
consdered documents other than the forma EEOC charge, induding the intake questionnaire. See, e.q.,

Wilkersonv. Grinndl Corp., 270F.3d 1314 (11th Cir. 2001) (verified intake questionnairewhichincluded

basc information under 29 C.F.R. 8§1601.12(a) congtituted charge); Lawrence v. Cooper Cmitys., Inc.,

132 F.3d 447 (8th Cir. 1998) (where EEOC mided plantiff into believing that submission of timely
pre-charge document with subsequent verification would suffice, pre-charge document sufficient); Diez v.

Minn. Mining & Mfg. Co., 88 F.3d 672, 675-76 (8th Cir. 1996) (when EEOC or FEP agency treats
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intake questionnaire as complaint, notifies employer of it and acts on it, pre-charge document sufficient);

Philbin v. Gen. Elec. Capital Auto Lease, Inc., 929 F.2d 321 (7th Cir. 1991) (timdy-filed intake

questionnaire treated as timdy-filed charge when EEOC treated it as charge and employer received
notification of charge). In determining whether the intake questionnaire serves as a charge, the Seventh,
Eighth and Eleventh Circuits have considered rdevant facts suchas (1) what plantiff and EEOC personnel
sad to each other; (2) what the questionnaire indicated; and (3) how the EEOC responded to the

guestionnaire. See Wilkerson, 270 F.3d at 1320 (list not exhaustive); Diez, 88 F.3d at 675; Steffen v.

Meridian Life Ins Co., 859 F.2d 534, 544 (7th Cir. 1988).
Asto the firg factor —what plantiff and the EEOC discussed — plaintiff dlegesthat “[t|he EEOC
told me that my questionnaire would serve as my relaed charge of discrimination.” Affidavit of Kath L.

Jones, Exhibit 5 to Memorandum In Support Of Hantiff Keith Jones Motion For Partid Summary

Judgment (Doc. #95) filed November 11, 2005, 4. Defendant disputes plaintiff’ saffidavit, asserting that
thedfidavit fromRick Thomas, Senior EEOC Investigator, does not support plantiff’sstatement. Thomas
affidavit, however, does not controvert plantiff's satement. Without indicating what the EEOC told
plaintiff, the affidavit states that the EEOC treated the intake questionnaire as acharge. Defendant cites

plantiff’s deposition tesimony that he did not recall asking the EEOC to consder his questionnaire as a

charge. See Exhibit A to Defendant’s Memorandum (Doc. #89) at 252. Plaintiff’ s testimony, however,
does not speak directly to what the EEOC told him; thereforeit does not contradict his affidavit. Defendant
argues that because plaintiff did not ask the EEOC to treat his filing as a charge, he did not manifest an
intent for it to be so treated. A submission of averified intake questionnaire, however, may beanindication

that plaintiff intended the EEOC to investigate dlegations of discrimination. See Terrell v. McGuire, No.
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03-4069-SAC, 2003 WL 22213132, at *3 (D. Kan. Aug. 27, 2003).

Defendant points out that the EEOC told plaintiff twice, in written correspondence, that his
questionnaire had not been filed as a charge. On the other hand, the language of the questionnaire —the
second factor — supports plaintiff’s position. The questionnaireitself contains an express satement that if
no other written statements are filed, the EEOC will treat it as acharge. Unlike the document in Welsh,
the intake questionnaire does not contain any language which states that it does not congtitute a charge.

Astothethird factor, eventhoughthe EEOC agpparently never sent defendant acopy of theintake
guestionnaire, Thomas statesthat the EEOC in fact treated it as a charge. Defendant argues that because
it had no notice of plaintiff’s discrimination dams, plantiff did not exhaust. The Tenth Circuit has clearly
dated, however, that a plaintiff should not be penalized for EEOC negligenceinhandlingadam. Welsh,
182 F.3d 934, 1999 WL 345597, at *5 (dting Diez, 99 F.3d at 677; Philbin, 929 F.2d at 325). Applying
the factors set forth in Wilkerson, the Court concludes as a matter of law tha plaintiff’s questionnaire
condtitutes a charge of discrimination.

Defendant dso relieson Jonesv. Roadway Express, Inc., No. CIV.A. 99-2198-GTV, 2000 WL

1114968 (D. Kan. duly 17, 2000), and Tillmenv. Beaver Express Serv., Inc., No. 89-1326-K, 1991 WL

26936 (D. Kan. Febr. 28, 1991), for the propostion that the intake questionnaire cannot congtitute a
formd charge because the intake questionnaire is so limited in the information it provides. Defendart,
however, ignores the fact that the questionnaire in Jones included only the names and addresses of the
parties and a box with an “X” which indicated that plaintiff thought he had been discriminated againgt.
Furthermore, in Jones, the Court acknowledged that some courts have found that anintake questionnaire

can sarve asatimely charge. 2000 WL 1114968, at *3n.2. InTillmen the Court referred to the intake
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formas*so spartan, so limitedinthe information it provides, that it redly cannot be considered a substitute
for acomplaint.” Theopinion, however, doesnot recite sufficient factsto comparethat form with plaintiff’s
intake questionnaire.

Under 29 C.F.R. § 1601.12(a), acharge of discrimination should include the following:

(2) Thefull name, address and telephone number of the person making the charge.. . . ;
(2) The full name and address of the persons againgt whomthe charge is made, if known

(3) A clear and concise statement of the facts, including pertinent dates, condtituting the

aleged unlawful employment practices. .

(4) If known, the approximate number of employees of the respondent employer or the

gpproximate number of members of the respondent labor organization . . .; and

(5) A statement disclosing whether proceedings invalvingthe aleged unlawful employment

practice have been commenced before a State or loca agency charged with the

enforcement of fair employment practice laws and, if o, the date of such commencement

and the name of the agency.
29 C.F.R. §1601.12(a). In addition, acharge must be signed and verified. 29 C.F.R. § 1601.9. Here,
plantiff’ sintake questionnaire included the minimd information required under 29 C.F.R. § 1601.12(q).
Fantiff verified his questionnare by sgning the statement that he declared under pendlty of perjury that the
information provided was true and correct. Asto thisissue, the Court overrules defendant’s motion to
dismiss and grants plaintiff’s motion for summeary judgment.

B. Failure To Cooperate

Defendant next argues that plaintiff did not cooperate with the EEOC investigation and therefore

did not exhaust adminigtrative remediesunder Shiklesv. Sprint/United Management Co., 426 F.3d 1304

(10th Cir. 2005). In Shikles, a plantiff cancelled three scheduled telephone interviews with the EEOC
investigator, did not return the investigator’s cdls, and did not submit information which the investigator

requested. The Tenth Circuit concluded that “the combination indicates the total lack of agood faith effort
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a cooperation” and that plaintiff therefore had not exhausted adminidrative remedies. 1d. at 1317. The
Tenth Circuit noted as follows:

While we hald that a private sector employee must cooperate with the EEOC, we

emphasze that compliance must be judged by commonsense standards. Perfect

cooperationwiththe EEOC is not required. Rather, adamant must merdly cooperate as

part of a good faith attempt to allow the EEOC a reasonable opportunity to reach the

meritsof hisor her charge. Itisonly whena plantiff’ snon-cooperation effectively prevents

the EEOC’ sinvestigationand conclusioneffortssuchthat the EEOC proceeding essentidly

becomes a sham or meaningless proceeding that a charging party’ s non-cooperation will

amount to afallureto exhaust adminidrative remedies. Thus, we expect that it will berare

for acharging party’ s non-cooperation to be a bass for the defendant to chalenge the

court’sjurisdiction.
Id. at 1311-12.

Here, plaintiff submitted a document in response to the EEOC's first request for additional
information. Because plaintiff did not address al questions raised by the EEOC, he prompted a second
request. Therecord contains no evidence of awritten response to the second request. Plaintiff testified
that he spoke with Thomas by telephone.* The Dismissal and Notice of Rights|etter from the EEOC does
not suggest that the EEOC dismissed the case for falureto cooperate.® Instead, in explainingitsdismissd,
the EEOC dtated that it “is unable to conclude that the information obtained establishes violations of the

datutes.” Exhibit 4 to Rantiff’s Memorandum (Doc. #95). Onthesefacts, plantiff’ seffort to cooperate

fals short of “perfect cooperation” but does not rise to the level of a“totd lack of cooperation” found in

Shikles. Asamatter of law, plaintiff did not fal to exhaust his adminigtrative remedies based on his effort

4 The record does not reflect when this conversation took place.

5 The EEOC form letter did not check the box which states * having been given 30 daysin
which to respond, you faled to provide information, faled to appear or be avalable for
interviews/conferences, or otherwise faled to cooperate to the extent that it was not possible to resolve
your charge” Exhibit 4 to Raintiff’ s Memorandum (Doc. #95).
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to cooperate in the investigation. The Court overrules defendant’ smotionto dismiss and grants plaintiff’s
motion for summary judgment on this question.

C. Scope Of Intake Questionnaire

Defendant next argues that as a matter of law, plaintiff’s clams for perceived disability
discrimination, fallureto accommodate, “ pattern or practice’ discrimination and retdiation are beyond the
scope of hisintake questionnaire and therefore barred.

A plantiff'scdam in federd court islimited by the scope of the adminigrative investigationthat can
reasonably be expected to follow a charge of discriminaion submitted to the EEOC. MacKenzie, 414
F.3d at 1274. To avoid frudrating the purposes of the ADA, the Court liberadly construes charges of

disability discriminationfiledwiththe EEOC. Foster v. Ruhrpumpen, Inc., 365 F.3d 1191, 1195 (10thCir.

2004). The purpose of acharge of discrimination isto notify defendant of the dleged violation and trigger

the conciliatory procedures of the EEOC. See Ingds v. Thiokal Corp., 42 F.3d 616, 625 (10th Cir.

1994), abrogated on other grounds by Martinez v. Potter, 347 F.3d 1208 (10th Cir. 2003).

1. Per ceived Disability

Defendant argues that because plaintiff checked “no” next to the box whichasked whether
he bdlieved that the employer regarded him as disabled, his clam of perceived disability discrimination is
outside the scope of his charge. Plaintiff responds that (1) he completed the form without assstance of
counsd, and (2) a perceived disability clam would be expected to grow out of the information within the
guestionnaire. Specificdly, plaintiff arguesthat on the form, he stated that he was prejudiced because of
adisability and that he tried to return to work with two releases, yet defendant ingtructed the company

doctor to change his recommendation.
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Defendant relies on MacKenzie for the propositionthat aplaintiff has not exhausted remediesiif a
specific type of disability is not dleged in the underlying charge. In MacKenzie, plaintiff alleged one
disability inthe charge (coronary disease) and attempted to add a second disability (depression) onapped.
414 F.3d at 1274. The Tenth Circuit noted that the second disability exceeded the scope of the charge
and refused to congder the argument because plaintiff first raised it on apped. 1d. A plantiff’'sfalureto
mark abox for aparticular type of discriminaionis not dispositive, but creates a presumption that plaintiff

was not assarting dams represented by boxes not checked. Gunndll, 152 F.3d at 1260. The presumption

may be rebutted by the text of the dam. |d.; see dso Mitchdl v. City & County of Denver, 112 Fed.

Appx. 662, 667 (10th Cir. 2004).

Here, after the question “Are you aware of statements made by management officids showing
prejudice toward you for any of the following reasons,” plaintiff checked the box next to “disability.”
Directly bel ow the question* do you bdlieve that the employer regarded you as disabled,” and inresponse
to the question*“What happened that leads youto beieve that your disability, or beingregarded asdisabled,
was the basis of the employer’ saction?,” plantiff stated that “after 2-9-04 | found mysdf under a lot of
stress and deepless nights” 1d. a 4. In the narrative portion of plaintiff’s inteke questionnaire, he
described defendant’ s alleged discriminatory conduct as follows:

Injured on 10/6/03[.] On 12-4-03 Dr. Stechschulte placed permanent restriction on me,

on2-3-04 Dr. Michael J. Poppareease[d] meto returnto full duty. On2-9-04D. Legler

release[d] meto returnto full duty[.] After UPS contacted Dr. Legler, Dr. Legler changed

restriction on 2/9/04.

Exhibit 11 to Defendant’'s Memorandum (Doc. #89) at 2. Defendant is correct that plaintiff did not

expresdy profess tha his employer viewed him as disabled. The text of plaintiff’s statement, however,
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should have triggered an inquiry into whether defendant viewed plaintiff as disabled when it refused to
return him to work after Dr. Stechschulteimposed permanent restrictions. Liberdly congiruing the intake
guestionnaire, the Court finds that aninquiry into perceived disability would reasonably have flowed from
plantiff’ s satement.

2. Failure To Accommodate

Defendant next contends that because plantiff did not indicate that he needed an
accommodation, he falled to exhaust adminigrative remedies as to his failure-to-accommodate claim.
Fantiff presumesthat anoticeof disability discrimination encompasses fallure-to-accommodate dams or
that investigation of such aclam would reasonably flow from the disability dam. Thisis not necessarily

s0. See Schmidtv. US West Commn’cs, 3 Fed. Appx. 766, 768 (10th Cir. 2001) (unpublished opinion)

(plaintiff who filed charge based on disahility did not exhaust accommodation claim).

Inresponseto the question*Did you advise your employer that you needed an accommodation?’
plaintiff marked the box “no.” To rebut the presumption that plantiff did not assert an accommodation
daim, the Court looks to the text of plaintiff’s charge. Paintiff left blank dl other questions regarding
accommodation. Like the percaived disability claim, however, an inquiry whether defendant’ s refusdl to
reingtate plantiff condituted a fallure to accommodate would reasonably have flowed from plaintiff’s
description of the discrimination against him.  As a matter of law, plaintiff has exhausted adminidrative
remediesonthisdam. The Court overrules defendant’ s motion to dismissand grants plaintiff’ smotion for
summary judgment on thisissue.

3. Pattern Or Practice
Defendant arguesthat plantiff’ sallegationof “pattern or practice” discriminationisbeyond
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the scope of his intake questionnaire. Plaintiff concedes that his intake questionnaire does not contain
specificaly worded dlegations of pattern or practice discrimination, but contends that because his clam
chalenges defendant’ s 100 per cent release policy, boththe EEOC and defendant were onnoticethat the
complaint would include policy, pattern or practice. Haintiff argues that the EEOC knows about
defendant’ s policy and has repeatedly found that it isa per se violation of the ADA. Flantiff dso argues

that the pending classactionlitigationin Hohider v. United Parcel Service, Inc., No. 04-0363 (W.D. Pa.),

placed defendant on notice of potentid cams. Fantiff relies on Foster, 365 F.3d 1191, for the

propostion that aforma charge is usdess when the employer is on notice that plaintiff may fileadam.
Haintiff mignterprets the law when he assumes that notice of pattern or practice discrimination in
Hohider servesto exhaust hisremedies. Plaintiff must exhaust administrative remediesfor each of hisown
cams. Furthermore, nothing in the intake questionnaire suggests that plantiff is challenging the 100 per
cent release policy — the text of the questionnaire and plaintiff’ s supplement spesk to his specific Stuation
and do not mention the policy. Plaintiff focused solely on the facts of hisinjury and defendant’ sfallure to
returnhimtowork. Paintiff’s claim for pattern or practice discriminationis beyond the scope of hisintake

questionnaire. See Carpenter v. Gulf States Mfrs., Inc., 764 F. Supp. 427, 436 (N.D. Miss. 1991)

(summary judgment for defendant when the EEOC charge dleged only failure-to-promote and retdiation
clamsbut did not dlege policy and practice of discrimination). The Court grants defendant’s motion to
dismiss and overrules plantiff’s motion for summary judgment on this clam.®

4. Retaliation

6 Defendant also argues that a pattern and practice daim cannot be exhausted through an
individua complaint of discrimination. The Court need not address this argument.
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Defendant arguesthat because plantiff’ sintake questionnairedid not mark the box labeled
“retdiaion,” completetheretdiation section, or anywheredlegethat plaintiff engaged in protected activity,
he did not exhaust adminidirative remedies. A review of the questionnaire revedsthat plaintiff did mark
the retaiation box on the third page, even though he did not mark the same box on the second page.
Haintiff properly presented this claim to the EEOC.

Incondusion, asto exhaudtion, defendant’s motion to dismiss is sustained asto plantiff’ sdam of
patternor practice discrimination. The Court findsthat asametter of law, plaintiff exhausted administrative
remedies as to his clams based on perceived disability, failure to accommodate and retdiation.

I. Pre-emption

Defendant arguesthat Section 301 oftheLMRA, 29U.S.C. § 185(a), pre-empts plantiff’ sdams.
Specificdly, defendant contendsthat plaintiff’ sdams depend on CBA interpretationand that Section 301
therefore pre-empts plantiff’ scams. Plantiff arguesthat (1) he did not waive his rights under the ADA,
and (2) resolution of hisdiscrimination and retaiation daims does not require interpretation of the CBA.

Section 301 of the LMRA provides:

Suits for violationof contracts between an employer and alabor organization representing

employeesin an industry affecting commerce as defined in this chapter, or between any

such labor organizations, may be brought in any didrict court of the United States having

jurisdiction of the parties, without respect to the amount in controversy or without regard

to the citizenship of the parties.

29 U.S.C. §185(a). Section 301 authorizes federal courts“tofashion abody of federd common law to

be used to address disputes arisng out of labor contracts.” AllisChamersCorp. v. Lueck, 471 U.S. 202,

209 (1985). Any state law which “purports to define the meaning or scope of a term in a contract suit

therefore is pre-empted by federa labor law.” 1d. Pre-emption does not arise, however, unless anadlysis
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of adam is “inextricably intertwined” with the terms of the CBA. 1d. at 213. Section 301 does not

preempt a state law clam which can be resolved without interpretation of aCBA. See Linde v. Norge

Div. of Magic Chef, Inc., 486 U.S. 399, 410 (1988).

Lindle addresses pre-emptionof statelaw clams. Here, except for plantiff’ sretdiatory discharge
clam under Kansas law, plantff presents federal dams. Defendant relies on unpublished cases for the
agument that the LMRA pre-empts federa causes of action which require interpretation of the CBA.

Defendant fird cites Braxton v. Dillon Cos., Inc., 9 Fed. Appx. 919 (10th Cir. 2001). In Braxton, the

Tenth Circuit found that while plaintiff had filed suit under Title VII, her daims focused on chalenges to
defendant’s sick leave policy, aforced leave of absence, her work schedule and termination in violation
of defendant’ sattendance policy. Pantiff’ scomplant dleged terminationbased onviolationof work rules
and company policy. The Tenth Circuit concluded that plaintiff’s brief addressed complaints about an
unemployment hearing and unionarbitration proceedings and that the LMRA preempted theseissues. The
Tenth Circuit bascally construed plaintiff's dams as state law breach of contract, and not federal
discrimination dams.

Defendant next relieson Keck v. PPL Electric UtilitiesCorp., 99 Fed. Appx. 357 (3d Cir. 2004).

In Keck, however, the Third Circuit found that plaintiff had no federal clam. It noted that plaintiff based
his arguments on the CBA and stated that they amounted to classc contract interpretation issues. The
Third Circuit did not address whether the LMRA preempted any federd clam. Findly, defendant cites

Beckwith v. Diesdl Technology, Co., 215 F.3d 1325, 2000 WL 761808 (6th Cir. 2000), in which the

Sixth Circuit found that the LMRA preempted plantiffs statelaw retaliatory discharge damsbecausethey

required interpretation of the CBA. These casesdo not extend Section 301 pre-emption to clamswhich
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ariseunder federd law. Pre-emption of statelaw clams protectsagaing divergent statelaw interpretations

of federal labor law. Turner v. Jewel Food Stores, Inc., 2005 WL 3487788, at *2 (N.D. Ill. Dec. 21,

2005). That concern is dleviated when the cause of action arises under federd law. 1d. The ADA
provides plaintiff with rights under federa law whichare independent of the CBA. Accordingly, plantiff’s
ADA clams are not subject to dismissa on grounds of pre-emption.

To determine whether plaintiff’ sstate law clam of retaiatory dischargeisinextricably intertwined
with the CBA, the Court must look at the dementsof the dam. Linde, 486 U.S. a 401. To establish his
damfor retdiatory discharge under Kansas law, plaintiff must show that (1) he filed acdam for workers
compensation benefits or sustained an injury for which he might assert a future clam for benefits;
(2) defendant knew that plaintiff had filedaworkers' compensationdamor sustained awork-related injury
for which he might file a dam; (3) plaintiff suffered an adverse employment action; and (4) a causd
connection existed between the protected activity or injury and the adverse employment action. See

Sanjuanv. IBP, Inc., 160 F.3d 1291, 1298 (10thCir. 1998); Rebarchek v. Farmers Co-op. Elevator, 272

Kan. 546,554, 35 P.3d 892, 899 (2001). Thesedementsof retdiatory dischargerequireafactua inquiry

which does not include interpretation of the CBA. See Mowry v. United Parcel Serv., 415 F.3d 1149,

1155 (10th Cir. 2005) (litigation of statelaw retdiatory discharge clam presents purdy factud questions
pertaining to conduct of employee and conduct and motivation of employer; nelther requires a court to
interpret any term of a collective-bargaining agreement). Section 301 of the LMRA does not preempt

plantiff's state retdiatory discharge dams  See Hysten v. Burlington N. Santa Fe Ry. Co., 372 F.

Supp.2d 1246, 1253 (D. Kan. 2005). Therefore, defendant’s motion to dismissis overruled.
[11.  Disability Discrimination
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A. Prima Facie Case: Disability Discrimination/Failure To Accommodate Claims

To establish a primafacie case under the ADA, plaintiff must demondtrate that (1) he is disabled
within the meaning of the ADA,; (2) heis qudified, that is, with or without reasonable accommodation, he
is able to perform the essentid functions of the job; and (3) defendant discriminated against him because

of hisdisability. See Pack v. Kmart Corp., 166 F.3d 1300, 1302 (10th Cir. 1999). The ADA defines

“disthility” asaphysicd or mentd imparment that substantidly limitsone or more of the mgjor life activities
of such individud; arecord of such an imparment; or being regarded as having such am imparment. 42
U.SC. §12101(2). Plaintiff asserts that defendant regarded him as having a disability.

Defendant first arguesthat because plaintiff cannot show that defendant perceived hmas disabled,
he cannot establish a prima facie case. A person is regarded as disabled when (1) a covered entity
mistakenly believes that a person has aphysica imparment that substantidly limits one or more mgor life
activities, or (2) a covered entity midakenly believes that an actud, nonlimiting impairment subgtantidly

limitsone or moremgjor life ectivities. Lanmanv. Johnson County, Kan., 393 F.3d 1151, 1156 (10th Cir.

2004) (quoting Suttonv. United Air Lines Inc., 527 U.S. 471, 489 (1999)). “In both cases, it isnecessary

that a covered entity entertain misperceptions about the individud — it must believe ether that one hasa
ubgtantidly limiting impairment that one does not have or that one has a subgtantialy limiting impairment

when, in fact, the impairment isnot o limiting.”  Sutton, 527 U.S. at 489. In Doebde v. Sprint/United

Management Co., the Tenth Circuit specifically addressed the “regarded as disabled” prong:

These misperceptions oftenresul[t] fromstereotypic assumptions not truly indicaive of . . .
individud ability. Congress acknowledged that society’s accumulated myths and fears
about disability and disease are as handicgpping as are the physcd limitations that flow
from actud imparmen.

An individud rejected from a job because of the myths, fears and stereotypes
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associated with disabilities would be covered under this part of the definitionof disahility,
whether or not the employer’ sor other covered entity’ s perceptionwere shared by others
.. . and whether or not the individuas actua physica or mental condition would be
considered adisability under the first or second part of this definition. As the legidaive
history notes, sociologists have identified commonttituding barriersthat frequently result
in employers exduding individuds with disabilities. These include concerns regarding
productivity, safety, insurance, ligbility, attendance, cost of accommodation and
bility, workers' compensationcosts, and acceptanceby coworkers and customers.

342 F.3d 1117, 1133 (10th Cir. 2003) (quotations and citations omitted). Bath lifting and working are

major lifeactivities. See Lanman, 393, F.3d at 1157; Lusk v. Ryder Integrated Logidtics, 238 F.3d 1237,
1240 (10th Cir. 2001).

Here, plaintiff arguesthat defendant mistakenly perceived himas having a physica impairment thet
subgtantidly limits the mgjor life activities of lifting and working. Defendant asserts that it based its
understanding of plaintiff's medical condition on written medica evduaions which imposed lifting
redrictions. Plaintiff argues that defendant mistakenly believed that he was disabled because the written
report from Dr. Poppaand the initid evauation of Dr. Legler support afinding that he was not disabled.

While reasonable minds might differ as to whether Dr. Stechschulte erred in his assessment, the
record condusively showsthat defendant based itsperceptions of plantiff’ sphysical conditiononawritten
evaduation from Dr. Stechschulte. Later evauations from Dr. Legler and Dr. Buck supported Dr.
Stechschulte's conclusion.  Where recognition of limitations is based on a doctor’s written eva uation,
defendant’ sconclusionis not based onmyth, stereotype or speculation. Lusk, 238 F.3d at 1242; seeads0

Sink v. Wal-Mart Stores, Inc., 147 F. Supp.2d 1085, 1095 (D. Kan. 2001) (defendant judtified in relying

on cardiologist release despite conflict with treating physician’ s release).

Flantiff aso arguesthat defendant based its decisionon financid concerns regarding insurance and
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ligbility, relying on an email from Keating to Rhine which sated “we need to settle this because we can't
take thisguy back.” Without additional evidence, this statement does not demonstrate that defendant had
amigaken belief that plaintiff had a physcd impairment which subgtantidly limited amgor life activity or
amistaken belief based on myth, fear, or stereotype.

The partiesdo not dispute that defendant relied on the doctors evaluations to determine whether
plantiff could returnto work. The only basis for finding a genuine issue of materia fact to survive summary
judgment is thet the physcians erred in their assessment of plaintiff. Evenif the physcian erred, however,
plaintiff cannot show that his lifting restrictions substantialy limited his major life activities. See, eq.,

Marindli v. City of Erie, Pa., 216 F.3d 354, 363-64 (3d Cir. 2000) (ten-pound lifting restriction not

subgtantidly limiting); Huckansv. U.S. Postal Serv., 201 F.3d 448 (10th Cir. 1999) (table) (35-pound

lifting restriction not subgtantidly limiting); Williams v. Channel Magter Satdlite Sys., Inc., 101 F.3d 346,

349 (4th Cir. 1996) (as a matter of law, 25-pound lifting restriction not a sgnificant redtriction on ability

to lift, work, or perform other mgjor life activity), abrogated on other groundsby Baird v. Rose, 192 F.3d

462 (4th Cir. 1999); Ray v. Glidden Co., 85 F.3d 227, 229 (5th Cir. 1996) (indbility to perform heavy

lifting does not subtantially limit maor life activitiesof lifting and working); Aucuitt v. Six Flags Over Mid-

Am., Inc,, 85 F.3d 1311, 1319 (8th Cir. 1996); Thompson v. KN Energy. Inc., 177 F. Supp.2d 1238,

1249-52 (35-pound lifting restriction not suffident to establishdisability); Greene v. United Parcel Serv.,

Inc., 125 F. Supp.2d 517, 521 (M.D. 2000).

Faintiff contends that defendant mistakenly believed that a norHlimiting imparment — his shoulder
injury —and subsequent lifting restrictions subgtantialy limited the major life activities of lifting and working.
Fantiff cites defendant’s refusd to reinstate him as evidence that it believed he could not lift or work.
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When based on a phydcian’'s recommendation, however, defendant’s refusal does not evidence
defendant’s belief that he was subgtantidly limited in amgor life activity. See Snk, 147 F. Supp.2d at
1095. Furthermore, the record reveds that according to the physica thergpist’s evauation, defendant
knew that plantiff was capable of heavy labor. Plaintiff has not set forth a prima facie case whether
defendant mistakenly believed the lifting restrictions subgtantidly limit major life activities. The Court
therefore sustains defendant’ s motion for summary judgment on plaintiff’s disability and accommodation
dams
IV. Retaliation

A. ADA

Defendant argues that it is entitled to summary judgment on plaintiff’s ADA retdiation clam
because (1) his dam is contrary to his sworn testimony; (2) he cannot establish that he engaged in
protected activity; (3) he cannot show a causal connection between any protected activity and the
termination of his employment; and (4) defendant had a legitimate, non-retaiatory reason for its
employment actions and plaintiff cannot demondrate that these reasons were pretextud. Plaintiff dleges
that he engaged in protected opposition to discrimination when he filed two grievances. Defendant argues
that absent pecific alegations of unlavful discrimination, agrievance does not congtitute protected activity
for purposes of an ADA retdiation clam.

When andyzing an ADA retdiatory discharge clam, the Tenth Circuit gpplies the familiar

burden-shifting approach set forth in McDonndl Douglas Corp. v. Green, 411 U.S. 792 (1973). See

Butler v. City of Prarie Village, Kan., 172 F.3d 736, 747 (10th Cir. 1999). To establish aprima fadcie

case of retdiatory discharge under the ADA, plantiff must show that (1) he engaged in protected activity
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or protected oppositionto discrimination; (2) he subsequently suffered adverseactionby theemployer; and
(3) a casud connection connects the protected activity and the adverse employment action. See Stover
v. Martinez, 382 F.3d 1064, 1071 (10th Cir. 2004).
The ADA prohibits retdiation againgt any individua who has asserted a right under the ADA.:
No person shal discriminate againg any individua because such individua opposed any
act or practice made unlawful by this chapter or because suchindividuad made acharge,
testified, assisted, or participated inany manner inaninvestigation, proceeding, or hearing
under this chapter.
42 U.S.C. § 12203(a).
In unpublished cases, the Tenth Circuit hasfound that when a grievance or other activity does not

dlege discrimination, it does not condtitute either protected activity or protected opposition. See Hounton

v. Gdlup Indep. Co., 113 Fed. Appx. 329, 334 (10th Cir. 2004) (filing of police report not protected

activity whenreport does not refer to discriminatory activity); Anderson v. Acaed. Sch. Didt. 20, 122 Fed.

Appx. 912 (10th Cir. 2004) (grievance did not alege mistreatment based on race); Robbins v. Jefferson

County Sch. Digt. R-1, 186 F.3d 1253 (10th Cir. 1999) (testimony in arbitration hearing not protected

activity when it did not concern discrimination), abrogated on other grounds; Allen v. Denver Pub. Sch.

Bd., 928 F.2d 978, 985 (10th Cir. 1991) (grievance which did not dlege discriminaion not protected

activity), overruled on other grounds by Kendrick v. Penske Transp. Servs., Inc., 220 F.3d 1220 (10th

Cir. 2000); see also Moore v. United Parcel Serv., Inc., 150 Fed. Appx. 315 (5th Cir. 2005) (grievance

which aleged violation of agreement with union but not race discrimination not protected activity);

Tiedemanv. Neb. Dep't of Corrs., 144 Fed. Appx. 565 (8th Cir. 2005) (grievance about pay rate based

on union contract, not sex discrimination, not protected activity). Here, plaintiff’s grievances focus on a

31




contract complaint — dleged violations of the CBA. His first grievance assarts that defendant violated
Article 20 of the CBA by not dlowing him to return to work. His second grievance clams that defendant
interfered with the third doctor procedure (an act expresdy prohibited by Article 20 of the CBA) which
then rendered an unfair result. Plaintiff cites no evidence that he filed his grievances because he bdieved
that defendant had discriminated against him under the ADA. In fact, neither of plaintiff’s grievances
reference discrimination of any kind, and the Court therefore concludes that plaintiff did not engage in
protected opposition to discrimination.”

Defendant does not dispute that itsrefusd to reingtate plantiff’'s employment may condtitute an
adverse employment action. Defendant contends, however, that plaintiff cannot show acausal connection
between his aleged protected opposition to discrimination and its refusa to return him to work.
Specificdly, defendant argues that it refusd to reingtate occurred before plaintiff filed his grievances.
Fantiff does not address this specific argument, but contends that defendant’s interference with and
manipulation of the medica evauation, plus its open admisson that it did not initiste the 10-step ADA
compliance procedure, serves as evidence of pretext and retdiatory animus.

Here, defendant firg decided not to return plantiff to work in December of 2003 — after Dr.
Stechschulte found that plaintiff could not performthe essentia functions of the package car driver postion.
Fantiff challenged Dr. Stechschulte’ sopinioninFebruary of 2004, withDr. Poppa’ sopinion. Defendant’s

company doctor rendered athird opinion on February 9, 2004, and defendant did not permit plantiff to

! Itisundisputed that before October of 2004, defendant had no knowledge that plaintiff had
filed his EEOC intake questionnaire. The EEOC filing cannot be the basis for plaintiff’ s retdiation clam,
and plaintiff does not assert any such argument.
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return to work. The next day, plantiff filed his first grievance. Defendant’s refusd to return plaintiff to
work occurred before plantiff filed his first grievance. Standing done, the fact that defendant continued

to refuse to permit plaintiff to return to work is insufficient to establish a causa connection between

plantiff’ s grievance and defendant’s action. Snk v. Wal-Mart Stores, Inc., 147 F. Supp.2d 1085, 1097

(D. Kan. 2001); see dso Craft v. Yellow Freight Sys., Inc., No. 97-1029, 1998 WL 72783, at * 3 (10th

Cir. Feb. 23, 1998) (where defendant continued to refuseto permit plantiff to returnto work after EEOC
charge, no causa connection because defendant initiated adverse action before plaintiff filed charge).

Faintiff has not established either the firg or third prongs of retaiatory discharge. The Court finds
that plaintiff has not set forth a prima facie case of retdiaion under the ADA. Defendant is entitled to
summary judgment on thisdam.

B. Workers Compensation

Defendant arguesthat plantiff cannot establish a prima facie case of retdiatory discharge because
he cannot show a causal connection betweenthe filing of isdam for workers' compensation benefitsand
defendant’ s decision not to reingtate him to the package car driver position. Defendant dso argues that
it had alegitimate, non-retdiatory reason for its action and that plantiff cannot show that its reason was
pretextud.

To st forth a prima facie case of retdiatory discharge for filing aworkers compensation clam
under Kansas law, plantiff must show that (1) he filed a claim for workers compensation benefits or
sugtained an injury for which he might assert afuture cdlam for such benefits, (2) defendant knew of the
damor injury; (3) defendant terminated plaintiff’s employment; and (4) a casud connectionconnectsthe
protected activity and the termination of plaintiff’s employment. The prima facie case in not an onerous
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burden under the McDonndl Douglas burden-shifting andyss. Robinson v. Wilson Concrete Co., 913

F. Supp. 1476, 1483 (D. Kan. 1996).

Defendant does not dispute that plaintiff can establish the first three dements. Defendant asserts
that plantiff shows no causal connection betweenthesetwo events. Defendant argues that plaintiff did not
intidly contest Dr. Stechschulte' s restrictions, and that the ultimete refusal to reinstate occurred eights
months after hefirg sustained injury. Plantiff contends that tempora proximity between hisinjury and the
decisonnot to reingtate him is sufficient to establish thisdement. Plaintiff dso arguesthat UPS employees
made Satements to him in atempt to intimidate him from filing such daims,

Tempora proximity between a workplace injury and an adverse employment action may be

persuasive evidence of retdiation. White v. Tomasic, 31 Kan. App.2d 597, 602, 69 P.3d 208, 212

(2003) (quoting Gertschv. Central Electropalishing Co., 29 Kan. App.2d 405, 409, 26 P.3d 87 (2001)).

Unless the employer’ s adverse action is closaly connected in time to the protected conduct, plaintiff must

produce additiona evidence to show acausa connection. Anderson v. Coors Brewing Co., 181 F.3d
1171, 1179 (10th Cir. 1999). The Tenth Circuit has found that a six-week period between protected
activity and adverse actionmay be sufficient, sanding done, to show causation, but athree-month period,

ganding done, isinsufficient. MacKenzie, 414 F.3d at 1280 (citing Meinersv. Univ. of Kan., 359 F.3d

1222, 1231 (10th Cir. 2004)).

Here, plantiff sustained injury on October 6, 2003. Two months later, on December 4, 2003,
Dr. Stechschulte imposed permanent lifting restrictions and defendant concluded that plaintiff could not
return to work. Plantiff’'s burden is not an onerous one, and he has sat forth sufficient evidence to raise

an inference of acausa connection.
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Under McDonnell Douglas, once plantiff establishes a prima facie case, the burden shifts to

defendant to articulateal egitimate, non-retaliatoryreasonfor itsactions. See Bausmanv. Interstate Brands

Corp., 252 F.3d 1111, 1116 (10th Cir. 2001). If defendant articulates a facidly legitimate reason, the
burden shifts back to plaintiff to present evidence that defendant’ s proffered reason is pretextud, that is,
“unworthy of belief.” 1d. at 1120. Here, defendant asserts that it did not reinstate plantiff’ semployment
because Dr. Stechschulte' s written medical eva uationshowed that plaintiff could not performthe essential
functions of the package car driver pogtion. If true, this reason condtitutes a legitimate non-retaiatory
reason.

To survive summary judgment, plaintiff must produce evidence that defendant’ s stated reason for
not reingtating him was merely pretextua. A plantiff may show pretext “either directly by persuading the
court that adiscriminatory reason more likely [than not] motivated the employer or indirectly by showing

that the employer’s proffered explanation is unworthy of credence.” Tex. Dept. of Cmty. Affairs v.

Burdine, 450 U.S. 248, 256 (1981). While closetempora proximity may establishthe causal connection

element of aprimafacie casg, it is generdly not sufficient to raise agenuine issue of pretext. See Annett

v. Univ. of Kan., 371 F.3d 1233 (10th Cir. 2004); Pastran v. K-Mart Corp., 210 F.3d 1201 (10th Cir.

2000); Vidl v. Colo. Dep't of Higher Educ., 185 F.3d 876, 1999 WL 407479 (10th Cir. June 21, 1999).

When evduating pretext, the rdlevant inquiryis not whether the employer’ s proffered reasons were wise,
far or correct, but whether the employer honestly believed those reasons and acted in good faith upon

thosebdiefs. Stover, 382 F.3d at 1076; Bullington v. United Air Lines Inc., 186 F.3d 1301, 1318 (10th

Cir. 1999), overruled onother groundsby Nat'| R .R. Passenger Corp. v. Morgan, 536 U.S. 101 (2002).

Furthermore, the Court’ srole isto prevent unlawvful employment practices, not to second guessemployers
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businessjudgments. Smmsv. Oklahoma, 165 F.3d 1321, 1329 (10th Cir. 1999).

Here, plantiff offers some additiona evidence of retdiatory animus. After plaintiff susainedinjury,
his supervisor asked himwhether he “knew what work comp fraud was’ and whether he knew “how much
thiswasgoingto cost UPS.” Defendant characterizesthese commentsas*“ stray remarks’ by an individud
who was not a decison-maker. The Court concludes, however, that this circumdtantial evidence, if
believed by a jury, may be aufficdet to show that defendant was motivated by retaiatory intent.
Defendant’s maotion for summary judgment is overruled on thisclam.

In its discretion, the Court may exercise supplementd jurisdiction over a state lawv dam if it
aufficently relates to a pending dam over which the Court has origind jurisdiction. See 28 U.S.C. §
1367(a). The Court need not exercise supplementa jurisdiction, however, and it may decline to do so if
it hasdismissed dl daims over whichit hasorigind jurisdiction. 28 U.S.C. 8 1367(c). Here, the Court has
dismissed dl of plantiff’ sfedera dams. Plantiff’ sremaining dam relieson agtae law cause of action for
retdiatory discharge. Plantiff does not dlege diversty of citizenship, and the Court is not inclined to
exercise supplementd jurisdiction over plantiff’s remaining claim.

ITISTHEREFOREORDERED that United Parcel Service, Inc.’sMotion To DismissAnd/Or

For Summary Judgment (Doc. #89) filed November 10, 2005 be and hereby is SUSTAINED in part.

The Court SUST AINS defendant’ s motion on plaintiff’ s pattern and practice clam of discrimination and
DISMISSES thisdam. The Court SUST AI NS defendant’ s motionfor summary judgment on plaintiff’s
dams of disability discrimination, falure to accommodate and retdiation under the ADA. The Court
DENIES defendant’ s motion on plaintiff’ s retdiatory discharge clam under Kansas law.

IT ISFURTHER ORDERED that Bantiff’sMotionFor Partial Summary Judgment (Doc. #94)
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filed November 11, 2005 be and herebyisSUSTAINED inpart. Whilethe Court SUST AINS plantiff's
moation in that it finds that plaintiff timely filed a verified intake questionnaire and that the LMRA does not
pre-empt his clams, the Court DENIES plaintiff’s motion for partid summary judgment on his disgbility
discrimination, falure to accommodate and patternor practice discriminationclams. Thesoledamwhich
remains for trid is plantiff’'s dam that defendant refused to reinstate him because he filed a claim for
workers' compensation benefits under Kansas law.

IT IS FURTHER ORDERED that plantff show cause in writing, on or before
February 10, 2006, why the state law dam for retaiatory discharge should not be dismissed without
prejudice for lack of subject matter jurisdiction.

Dated this 2nd day of February, 2006 at Kansas City, Kansas.

g Kathryn H. Vrétil

KATHRYN H. VRATIL
United States Digtrict Judge
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