INTHE UNITED STATESDISTRICT COURT
DISTRICT OF KANSAS

Margarita Becerra,

Plaintiff,
V. Case No. 05-2022-JWL
EarthLink, Inc.,

Defendant.

MEMORANDUM AND ORDER

Pantiff filed suit againg defendant, her former employer, dleging tha defendant, in
violaion of the Ameicans with Disadiliies Act, 42 U.S.C. 8 12101 e seq., faled to
accommodate her disdbility, retdiated agang her for engaging in protected activity and
condructively discharged her. This matter is presently before the court on defendant’s motion to
digmiss and for summary judgment (doc. #64). As set forth in more detail below, the court grants

defendant’ s motion in its entirety.

Facts

The folowing facts are undisputed or rdlaed in the light most favorable to plantiff, the
nonmoving party. Defendant EarthLink, Inc. is an internet service provider that provides a full
range of access, hogsting and e-commerce solutions to its customers over a nationwide network
of did-up points of presence, as wdl as high-speed access and wirdess technologies.  Plantiff
began her employment with defendant in Augus 2000 as a Process Manager in defendant’s

Pasadena, Cdifornia office.  In October 2001, defendant promoted plaintiff to the Business




Metrics (or Andyss) Manager postion. In this pogtion, plantiff began servicing Sprint,
defendant’s customer headquartered in Overland Park, Kansas. Specificdly, plantiff worked with
defendant’s finance department to implement checks and baances in connection with the monthly
billing reconciliation process with Sprint. As the Busness Metrics Manager, plaintiff reported
directly to Jll Compton (defendant's Sprint Strategic Alliance Director) and Stephen Sdinger
(defendant’s Director of Strategic Relaions). Ms. Compton was the head of plaintiff’s work unit,
defendant’ s “ Sprint Team.”

Defendant transferred plantiff to defendant’'s Overland Park, Kansas office in April 2003.
Fantiff's transfer was initiagted by plantiff hersdf, who observed that her work with Sprint was
more effective when she had face-to-face contact with Sprint employees in Overland Park. Ms.
Compton supported the move so that plaintiff could be closer to Sprint's personne and aso
interface with defendant’'s Overland Park employees (i.e., the Sorint Team) on a regular bass.
Fantiff's direct supervisor during the time she worked a the Overland Park office was Ms.
Compton, who aso worked in defendant's Overland Park office.  Shortly after plaintiff's transfer
to the Overland Park office, the working reaionship between plaintiff and Ms. Compton began
to deteriorate. In essence, Ms. Compton began counsding plaintiff concerning a variety of
performance issues and plaintiff, in turn, believed that Ms. Compton was treating her and other
employees in a condescending and rude manner and that Ms. Compton was emotiondly abusive.

In February 2004, plantff requested a persond leave of absence from March 1, 2004 until
March 31, 2004 for medicd reasons. The record reflects that Ms. Compton assisted plaintiff in

obtaining agpprova for the leave request. As the 30-day leave period was coming to an end,




plantiff contacted defendant’s human resources department to inquire about extending her leave
beyond March 31, 2004. Paintiff was advised that if she did not return to work a the end of her
leave period, defendant would dtart the process of terminating plantiff's employment.  Pantiff
then contacted Ms. Compton for assstance and, ultimady, defendant agreed that an extension of
plantiff's leave would be appropriate, having then been advised that plantiff's condition was likely
fioromyagia or rheumatoid arthritis and offered her assstance in scheduling an appointment with
a medica specidist. Paintiff’s leave was extended through April 19, 2004. On April 14, 2004,
plantff informed Ms. Compton that she had been diagnosed with fibromyadgia and sent an e-mail
to Ms. Compton generdly explaning the condition. Plaintiff’s treating physician released plantiff
to return to work on April 19, 2004 and plaintiff did so.

During this time frame, defendant provided severd accommodations requested by plaintiff.
Fantff requested a lighter laptop computer on the grounds that her laptop a the time was heavy
and aggravated her back. Ms. Compton approved the request and defendant provided a lighter
laptop to plantff. Plantiff aso requested an ergonomic backpack to dleviate pressure on her
back and the request was approved. Ms. Compton aso approved plaintiff’s request to attend pool
therapy sessons during working hours on Mondays and Wednesdays. Defendant denied plaintiff’'s
request for pat-time employment on the grounds that there was “too much work to do” and that
defendant did not have the available headcount to cover for plaintiff and it would be unable to find
another individud with plantiff's knowledge and skill-set who would be willing to work 10 to 20
hours per week.

In March 2004, during plantiff's leave of absence, defendant adopted a company-wide cell
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phone/mobile communications device policy. In the policy, defendant set forth new criteria for
the provison of mobile communication devices and service to its employees, spedficdly
requiring Vice Presdent approva and tha employees receiving a mobile communication device
and service from defendant mugt (1) be out of the office for a least twenty percent of their
working hours, typicaly for busness travel; (2) be required to be “on cdl” outsde of business
hours, or (3) hold a podtion that “condgtently requires timely and busness-criticd two-way
communications with no reasonable dternative” The policy further dated that employees “who
no longer require a cdl phone or other communication device may have their current company-
provided device tranderred (including monthly service liahility) to them.”

Based on the criteria set forth in the policy, Ms. Compton informed plaintiff in May 2004
that her pogtion did not require use of a cdl phone or mobile communication device and that
defendant would no longer provide her with cdl phone and Blackberry service. Plaintiff told Ms.
Compton that her job required a cdl phone and that she needed her Blackberry to “remember
meetings and to be able to work more effectivdy” and to remind her to reply to e-mail messages.
Paintiff dso told Ms. Compton that when her “sress increases with fibro, it is very difficult to
remember things” Ms. Compton told plaintiff to use her own cdl phone and plantiff turned in
her defendant-issued cdl phone and Blackberry. Plaintiff retained the use of her defendant-issued
laptop computer that she could use a home or a the office. Thus, after turning in her cell phone
and Blackberry, plantiff used Microsoft Outlook’s cdendar function to remember appointments
and meetings and had access to her emall through her computer a& home. Paintiff did not

complan to Ms. Compton or anyone in defendant’'s human resources department about the
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decison to discontinue provison of a cdl phone and Blackberry device to her and she never
provided any medicd cetification that she required a cdl phone or Blackberry as a reasonable
accommodation for her medica condition.

On June 22, 2004, plaintiff and Ms. Compton had a conversation regarding Ms. Compton’'s
ongoing frudrations with plaintiff's work performance and Ms. Compton concedes that she lost
her temper and yeled at plaintiff during this meeting.! Laer tha day, plantiff complaned via e
mail to Lynn Felgenhauer, one of defendant’s human resources managers, about what she described
as Ms. Compton’'s “harassment, hodility, intimidation, emotiond, and verbd abuse” Plantiff dso
advised Ms. Fegenhauer that her dress from deding with Ms. Compton prevented her from
“having any rdief from the pain of fibromyagia” Pantff advissd Ms Fegenhauer that she
wanted to meet with Mike Ihde, Ms. Compton's supervisor and defendant's Vice Presdent of
Strategic Sadles Relationships.

Shortly thereafter, Ms. Felgenhauer advised Mr. lhde of plantiff's complant. Mr. Ihde's
intid plan of action was to have plaintiff and Ms. Compton meet so that Ms. Compton could
goologize to plantiff for her behavior. Utlimatdy, an in-person meeting among plaintiff, Mr. Ihde,

Ms. Compton and Ms. Felgenhauer was scheduled for July 8, 20042 On June 30, 2004, plaintiff

YIn fact, it is undisputed that Ms. Compton called her own supervisor, Mike Ihde, after
the conversation with plaintiff and advised Mr. Ihde that she had handled the Situation with
plantiff ingppropriatdy and that she regretted the way in which she had treated plaintiff. Mr.
Ihde told Ms. Compton that if it happened again, her employment with defendant would be
terminated.

*The meeting did not take place sooner than July 8, 2004 because of plaintiff’s vacation
schedule.




and Ms. Fegenhauer exchanged severd e-mal messages in which Ms. Felgenhauer explained that
the purpose of the July 8, 2004 meding was to “broker a better working relaionship” between
plantff and Ms. Compton and to discuss both Ms. Compton's concerns about plaintiff’s work
performance and plaintiff’ s concerns about Ms. Compton’s management style.

On dly 8, 2004, plantff initidly met with only Mr. Ihde and Ms Felgenhauer outsde the
presence of Ms. Compton. During this meeting, plantiff sated for the firg time that she no
longer wanted to work with Ms. Compton but that she liked working for defendant and with Mr.
Singer.  Plantiff restated her belief that the sress she experienced working with Ms. Compton
was impacting her performance and making her medical condition worse. Mr. Ihde and Ms.
Fegenhauer offered plantiff the options of reporting to someone other than Ms. Compton or
separating her employment with defendant.  Mr. Ihde and Ms. Fegenhauer dso met with Ms.
Compton outsde the presence of plantiff. During this meeting, Mr. Ihde advised Ms. Compton
that the “ydling issue was a paramount concern” to him and that he hoped to reconcile any
differences between plantff and Ms. Compton. Ultimately, the four individuds met together and
Mr. Ihde and Ms. Fegenhauer suggested that plantiff and Ms. Compton undergo counseling to
reolve thar differences and improve thar rdationship. During the meeting, the group aso
discussed other options to address the dtuation, including the option of providing plaintiff with
a severance package and plaintiff’'s specific request to work from home. Mr. Ihde sated to
plantiff that he would consider the options that they had discussed and then contact plaintiff.

On dly 13, 2004, Ms. Felgenhauer, after conaulting with Mr. Ihde, contacted plantiff via

emall to follow up on the options discussed a the July 8, 2004 meeting. In this emall, Ms.




Felgenhauer offered plantiff four options: (1) continuing in her same or dmilar role with Ms
Compton as her supervisor and working through ther issues; (2) continuing in her same or Similar
role and reporting to someone else under Mr. lhde, mostly likely Mr. Salinger; (3) seeking another
postion with defendant, likdy involving a transfer to Atlanta, Georgiay or (4) accepting a
severance package from defendant and sgning a waiver and release agreement. Plantiff quickly
rejected the fird and third options and, over the next two weeks, plantiff and Ms. Felgenhauer
exchanged severd e-mails exploring the second and fourth options in more detail and, a plaintiff’'s
request, Ms. Felgenhauer provided plaintiff with a sample waiver and release agreement.

Defendant did not offer plantff the option of working from home.  According to
defendant, Mr. Ihde had never authorized tdecommuting and believed that such an arrangement
would be problematic in a amdl office like defendant’'s Overland Park office because camaraderie
and teamwork were important in order to service Sprint. Mr. Ihde also rgected the proposal
because “it would just be disruptive’ to dlow one employee to work from home and not permit
other employees to do the same. Ms. Compton and Ms. Felgenhauer concurred that plaintiff
should not be permitted to work from home on a regular basis because of her job performance,
which required her to be more closdly monitored in the office, and the need for her to interact with
her coworkers. According to Ms. Compton, plaintiff was not a sdf-sarter and would not be
proactive in communications or initiating projects regarding account reconcilistion  without
upervison.

On My 28, 2004, Ms. Felgenhauer received a letter from plantiff's counse dating that

dhe had advised plantiff not to sgn the waiver and rdesse agreement.  Plaintiff’s counsd further




opined that defendant had faled to offer plaintiff a reasonable accommodation, crested a hostile
work environment and intentiondly caused plantiff emotiond didress, and possibly caused
plantff's fioromyagia, by requiring plantiff to work in the same office as Ms. Compton.
Fantiff's counse proposed a monetary sdtlement of plantiff’'s clams dgnificantly greater than
the standard severance package offered by defendant.

Ms. Fdgenhauer sent an emal to plantiff on August 2, 2004, adviang that she had
received the letter from her counsd, that she would be in touch soon to discuss the letter and that,
in the meantime, plantiff should continue with her norma responshilities in the Overland Park
office. During this time frame, plantiff requested to work from Sprint's facility in Overland Park.
Ms. Compton contacted Sorint to inquire about whether plantiff could work from the Sprint
fadlity; Sprint denied the request. Shortly thereafter, in the middle of August, Mr. Ihde permitted
plantff to work from home on a temporary bass while the parties attempted to resolve plaintiff’s
concerns.

On Augugt 19, 2004, defendant’'s assstant generd counsd, Lawrence Sovensky, sent a
letter to plantiff’s counsd in which he proposed tha plantiff report to Mr. Sdinger or Joleen
Fenndl, a senior manager on the Sorint Team.  Mr. Sovensky adso offered the option of plaintiff
accepting a severance commensurate with her service time with defendant and further dtated that
defendant remained willing to provide plantiff and Ms. Compton with counsdling to improve their
working relationship. Mr. Sovensky dated that defendant was open to any other reasonable
request from plantiff. Findly, Mr. Sovensky sated that defendant had permitted plaintiff to work

from home on a temporay bass while the parties atempted to resolve ther dispute, but that
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defendant needed a decison on the proposals and needed plaintiff to report back to the office to
work by August 23, 2004. After severd telephone cdls between the parties, plaintiff ultimately
regjected defendant’s proposas and advised defendant that she would not agree to any proposa in
which she had to continue working in the same office as Ms. Compton but she was aso unwilling
to transfer to a different office Defendant did not meet plaintiff’s demand and, instead, advised
plantff to return to work on August 23, 2004, when she would begin reporting to Ms. Fennell.

Pantiff resgned her employment on August 23, 2004.

. Summary Judgment Standard

Summary judgment is appropriate if the moving party demonstrates that there is “no genuine
iIsSue as to any materid fact” and that it is “entitled to a judgment as a matter of law.” Fed. R. Civ.
P. 56(c). Summary judgment is appropriate if the moving paty demondrates that there is “no
genuine issue as to any materid fact” and that it is “entitled to a judgment as a matter of law.” Fed.
R. Civ. P. 56(c). In gpplying this standard, the court views the evidence and dl reasonable
inferences therefrom in the ligt most favorable to the nonmoving paty. Lifewise Master
Funding v. Telebank, 374 F.3d 917, 927 (10th Cir. 2004). An isue is “genuine’ if “there is
auffident evidence on each sde so that a rationd trier of fact could resolve the issue either way.”
Thom v. Bristol-Myers Sguibb Co., 353 F.3d 848, 851 (10th Cir. 2003) (citing Anderson v.
Liberty Lobby, Inc., 477 U.S. 242, 248 (1986)). A fact is “materid” if, under the applicable
Ubgtantive law, it is “essentid to the proper digpostion of the dam.” Id. (citing Anderson, 477

U.S. a 248).




The moving party bears the initid burden of demondtrating an absence of a genuine issue
of materid fact and entittement to judgment as a matter of law. Id. (ating Celotex Corp. v.
Catrett, 477 U.S. 317, 322-23 (1986)). In attempting to meet that standard, a movant that does
not bear the ultimate burden of persuason at trid need not negate the other party’s claim; rather,
the movant need smply point out to the court a lack of evidence for the other party on an essential

element of that party’sclam. Id. (ating Celotex, 477 U.S. at 325).

If the movant carries this initid burden, the nonmovant that would bear the burden of
persuason at trid may not smply rest upon its pleadings, the burden shifts to the nonmovant to
go beyond the pleadings and “set forth specific facts’ that would be admissble in evidence in the
event of trid from which a rationd trier of fact could find for the nonmovant. Id. (dting Fed. R.
Civ. P. 56(e)). To accomplish this, sufficient evidence pertinent to the materid issue “must be
identified by reference to an dffidavit, a depostion transcript, or a specific exhibit incorporated
therein.” Diazv. Paul J. Kennedy Law Firm, 289 F.3d 671, 675 (10th Cir. 2002).

Findly, the court notes that summary judgment is not a “disfavored procedura shortcut;”
rather, it is an important procedure “designed to secure the just, speedy and inexpensve

determination of every action.” Celotex, 477 U.S. at 327 (quoting Fed. R. Civ. P. 1).

[11.  Fallureto-Accommodate Claims
Pantff asserts that defendant faled to accommodate her fibromyagia by refusng to

provide her with a cdl phone, Blackberry device and service and by refusing to alow her to work
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from home. Defendant moves for dismissa of plantiff’s clam that defendant refused to provide
her with a cdl phone and Blackberry on the grounds that the court lacks subject matter jurisdiction
over ths dam. Deendant moves for summay judgment on plantiff's cdam that defendant
refused to dlow her to work from home on the grounds that plantiff’s presence in the office is
an essentid function of her job and her proposed accommodation is Ssmply not reasonable within
the meaning of the ADA. As st forth in more detail below, the court grants defendant’s motion

in its entirety.

A Plaintiff’ s Request for a Cell Phone and Blackberry Device

The court first addresses the threshold issue of whether it has subject matter jurisdiction
over plantiffs dam that defendant faled to accommodate her disability by refusng to provide
a cdl phone and Blackberry to her. According to defendant, the court does not have subject matter
jurisdiction over this dam because plantff faled to indude this clam in her charge of
discrimination and, thus, faled to exhaust her adminidraive remedies with respect to the clam.
The court agrees with defendant and dismisses this clam for lack of subject matter jurisdiction.
See Shikles v. Sorint/United Management Co., 426 F.3d 1304, 1317-18 (10th Cir. 2005) (it is
improper for a court to grant summary judgment to a defendant because of a lack of subject matter

jurisdiction; proper disposition isto dismiss daims).®

3In the dternative, defendant moves for summary judgment on plaintiff’s dlaim that
defendant failed to accommodate her disability by refusing to provide a cell phone and
Blackberry to her. According to defendant, the proposed accommodation would not have
enabled plaintiff to perform the essentid functions of her pogition. The court declinesto
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It is wel established that the ADA requires a plaintiff to exhaust his or her adminisrative
remedies before filing suit. See McBride v. CITGO Petroleum Corp., 281 F.3d 1099, 1105 (10th
Cir. 2002). The Tenth Circuit has hdd that a plantiff’'s exhaudsion of his or her administrative
remedies is a jurisdictiond prerequisite to suit under the ADA-not merely a condition precedent
to suit. See id. The court, then, lacks subject matter jurisdiction over ADA claims that are not part
of a timdy-filed EEOC charge. See id.; Smith v. Park County Sch. Dist. No. 6, 1999 WL
1136762, at *1 (10th Cir. Dec. 13, 1999).

It is undisputed that plantiff did not allege in her charge of discrimination or her verified
intake questionnaire that defendant falled to accommodate her by refusing to provide a cell phone
or Blackberry. In fact, the only dlegations rased by plantiff a the adminidrative leved in support
of her falure to accommodate dam concern the “abugve office environment” in which defendant
required plantiff to work and plantiff's request to work in a “different environment.” Plaintiff
urges that the court may dill consder the merits of her Blackberry clam as it is “reasonably
related” to the accommodation dam set forth at the administretive level.  While the Tenth Circuit
previoudy excused the exhaustion requirement for acts “reasonably related” to the acts included

in the adminidraive charge, see, e.qg., Seymore v. Shawver & Sons, Inc., 111 F.3d 794, 799 (10th

explore the merits of this claim as an dternative basis for judgment in favor of defendant. See
Saggsv. U.S exrel. Dept. of Health & Human Servs, 425 F.3d 881, 884 n.2 (10th Cir.
2005) (declining to address merits of claim as an dternative basis for affirmance where

Circuit affirmed digtrict court’s decision that it lacked subject matter jurisdiction over claim)
(citing Seel Co. v. Citizens for a Better Env't, 523 U.S. 83, 94, 101-02 (1998) (rejecting the
doctrine of hypotheticd jurisdiction)).
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Cir. 1997), that doctrine has been abrogated by more recent case law.* As the Tenth Circuit
explaned in Martinez v. Potter, 347 F.3d 1208, 1210 (10th Cir. 2003), “unexhausted dams
invalving discrete employment actions are no longer viable’ in light of the Supreme Court’'s
decison in National Railroad Passenger Corp. v. Morgan, 536 U.S. 101 (2002). Under
Morgan, each discrete incident of discrimination conditutes a separate  actionable  unlawful
employment practice and, thus, a plantiff mugt exhaust his or her remedies with respect to each
act. See id. a 1210-11 (“The rdle in Morgan requires a . . . plantff to exhaust administrative
remedies for each individud discriminatory or retaiatory act.”).

The quedtion, then, is whether an employer's rgection of a proposed accommodation
conditutes an “individud discriminatory act” or a “discrete inddett of disrimination”  for
purposes of Morgan. Two Circuit Courts of Appeds have addressed this issue in published
opinions and both have concluded that an employer's rgection of a proposed accommodation is
a discrete act that must be the subject of a charge of discrimination. In Elmenayer v. ABF Freight
System, Inc., 318 F.3d 130 (2d Cir. 2003), the Second Circuit, looking to Morgan, hdd that an

employer’s rgection of an employee's proposed accommodation of his rdigious practices was

“As Judge Tacha succinctly explained in an unpublished opinion:

Prior to 2002, Tenth Circuit law adlowed a party to includein acivil clam those
actsthat were “like or reasonably related to the alegation of the EEOC charge,
including new acts occurring during the pendency of the charge before the
EEOC.” Ingels, 42 F.3d at 625. Whatever the exact scope of that rule was, it is
no longer the law.

Tucker v. Colorado Dept. of Public Health & Env't, 2004 WL 1632805 (10th Cir. July 22,
2004).
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“the sort of ‘discrete act’ that mugt be the subject of a complaint to the EEOC within 300 days.”
Id. a 134-35. Persuaded by the Second Circuit's opinion, the Ninth Circuit in Cherosky v.
Henderson, 330 F.3d 1243 (9th Cir. 2003) hdd that each of the employer's denids of an
employees requests for an accommodation for a disdbility under the Rehabilitation Act
conditutes a discrete act of dleged discrimination requiring exhaudion of adminidrative
remedies. Id. a 1248. The court believes that the Tenth Circuit, if faced with this issue, would
reedily agree with the Second and Ninth Circuit's resolution of the issue and would conclude that
an employer’s rgection of an employee's proposed accommodation is a discrete act that must be
the subject of a charge of discrimination within 300 days of the employer’ s rgection.

FPantff, then, was required to rase a the adminigrative level her clam that defendant
faled to provide her with a cell phone and Blackberry. She has not done so, her claim is now time-
barred and, thus, the court lacks subject matter jurisdiction over this claim. See Morgan, 536 U.S.
a 113 (“Each discrete discriminatory act starts a new clock for filing charges dleging that act.
The charge, therefore, must be filed within the 180- or 300-day time period after the discrete

discriminatory act occurred.”).

B. Plaintiff’ s Request to Work from Home
Fantff aso dams tha defendant faled to accommodate her fibromydgia by refusng to
dlow her to work from home on a pamanent bass. Defendant moves for summary judgment on

this dam on the grounds that plaintiff’s physical atendance in the Overland Park office was an
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essentid function of her job and her request to work from home was unreasonable.® As explained
below, the court agrees with defendant, concludes that plantiff is not a “qudified individud with
adisability” and grants summary judgment in favor of defendant.

The ADA prohibits discrimingtion againg “a qudified individud with a disability because
of the disability of such individual.” Mason v. Avaya Commc’'ns, Inc., 357 F.3d 1114, 1118 (10th
Cir. 2004) (quoting 42 U.S.C. 8 12112(a)). Discrimination under the ADA includes “not making
reasonable accommodations to the known physca or mentd limitations of an otherwise qudified
individua with a disability who is an . . . employee” Id. (quoting 42 U.S.C. § 12112(b)(5)(A)).
To edtablish a prima fade case of discrimingtion under the ADA, an employee must show: (1) she
is dissbled within the meaning of the ADA; (2) she is qudified, with or without reasonable
accommodation, to perform the essentid functions of the job hdd or desred; and (3) she was
discriminated againg because of her disdbility. 1d. (ating Davidson v. Am. Online, Inc., 337 F.3d
1179, 1188 (10th Cir. 2003)). Defendant concedes that plaintiff is disabled under the ADA and,
thus, the court proceeds directly to the question of whether plantiff is qudified within the
meaning of the ADA. Under the second element of the ADA’s prima facie case, the court employs

a two-part andyss to determine whether an individud is qudified. Id. The court fird determines

*Defendant aso contends that it is entitled to summary judgment for a host of other
reasons, including that plaintiff is precluded from recovering under the ADA because she
abandoned the interactive process required by the ADA, because defendant offered and plaintiff
rejected numerous reasonable accommodations and because the accommodation requested by
plantiff is not related to her physica or mentd limitations. The court declines to address the
merits of these argumentsiin light of its conclusion that plaintiff otherwise fallsto establish a
prima facie case with respect to her failure-to-accommodate claim.
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whether the individud can perform the essentiad functions of the job. If the court concludes that
the individud is unadle to peform the essentid functions of the job, the court then determines
whether any reasonable accommodation by the employer would enable the individua to perform
those functions. Id. (cting Davidson, 337 F.3d at 1190).

The plantiff bears the burden of showing she is able to perform the essentia functions of
her job. Id. a 1119 (dting US Airways, Inc. v. Barnett, 535 U.S. 391, 400 (2002)). “Essentid
functions’ are “the fundamentd job duties of the employment pogtion the individud with a
disbility holds or desres” Id. (quoting 29 C.F.R. 8§ 1630.2(n)(1)). “Evidence considered in
determining whether a particular function is essentid includes (1) the employer’s judgment as
to which functions are essentid; (2) written job descriptions prepared before advertisng or
interviewing applicants for the job; (3) the amount of time spent on the job peforming the
function; (4) the consequences of not requiring the incumbent to perform the function; and (5) the
work experience of past incumbents in the job.” Id. (citing 29 C.F.R. 8§ 1630.2(n)(3); Wells v.
Shalala, 228 F.3d 1137, 1144 (10th Cir. 2000)). With respect to the employer’s judgment as to
which functions are essentid, the Circuit has cautioned that a didrict court mugt “not second guess
the employer's judgment when its description is job-related, uniformly enforced, and consistent
with busness necessity.” 1d. (dting Davidson, 337 F.3d a 1191). The “essentid function inquiry
is not intended to second guess the employer or to require the employer to lower company
standards.” 1d. (quoting Tate v. Farmland Indus., Inc., 268 F.3d 989, 993 (10th Cir. 2001)).

In Mason, the Tenth Circuit recognized that physcd atendance in the workplace is itsdf

an esentid function of most jobs. The plaintiff in Mason worked as a service coordinator,
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requiring her to schedule service appointments for technicdans working in the fidd and, in turn,
to communicate with various technicians by computer, teephone and fax. Id. a 1117. After
certan dressors in the workplace triggered the plaintiff’'s post-traumatic stress disorder, plaintiff
requested leave to work out of her home. Id. Her employer denied that request, contending that
the plantiff could not perform the service coordinator postion from her home because physica
attendance at the adminigration center was a function of her podgtion. Id. a 1117-18. Ultimatdly,
the plaintiff was discharged because she could not return to the workplace. Id. a 1118. She filed
a lavauit dleging that her employer violated the ADA by faling to accommodate her disghility.
Id. The digrict court granted summary judgment in favor of the employer, holding that physcd
attendance at the adminidration center was an essentid function of the plantiff's job and that her
request to work from home was unreasonable. 1d.

On apped, the Tenth Circuit afirmed the digtrict court's decison. After reviewing cases
from other Circuits recognizing that attendance in the workplace is an essential function of most
jobs, the Circuit reviewed the evidence presented by the parties, including the employer’s evidence
that the plaintiff's podtion required supervison and teamwork; that al of the employer's service
coordinators worked their entire shifts at adminidration centers, that the employer had never
permitted a service coordinator to work anywhere other than an adminidtration center; and that
sarvice coordinators could not be adequatdly trained or supervised if they were not a the
adminigtration center. Id. a 1120. While the plaintiff presented her own testimony concerning
the essentia functions of her job based on her own experience, the Circuit held that such evidence

was inaffidet to creste a genuine factud dispute in light of the employer’'s overwheming
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evidence to the contrary and hdd that the plantiffs physcd attendance a the adminigtration
center was an essential function of the service coordinator postion Id. at 1120-22. In so halding,
the Circuit agan emphasized its rductance to second guess the employer's business judgment.
Id. at 1121-22.

Here, defendant has put forth substantial evidence supporting its contention that physica
attendance at the Overland Park office is an essentid function of plantiff's job. Mr. Ihde testified
that in his 30 years of experience he had never permitted anyone to work from home on a
permanent bass and he would not authorize it in the context of a smdl office like the Overland
Park office because hamony, camaraderie and teamwork among the individuds in the office were
essentid to supporting the rdaionship with Sprint.  He further testified that it would be disruptive
and would create morde issues to pemit one individuad to work from home while requiring others
to work in the office. With respect to plaintiff, Mr. Ihde testified that she was required to interact
with other employees in the office on a regular bass and that her responshilities with respect to
Sprint intertwined with the responghilities of other employees in the office  Both Ms. Compton
and Ms. Fdgenhauer agreed with Mr. Ihde's assessment concerning the daly interaction of
employees in the Overland Park office and further testified that plaintiff could not be adequatdly
supervised if she was not working in the officea paticular concern in light of plantff's
performance issues, which required her to be more closely monitored. In that regard, Ms.
Compton tedtified that plantiff was not a sdf-garter and was not proactive in communicaions or
initiating projects.

In response, plantff asserts that physical attendance in the Overland Park office was not
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an essentid function of her job.  According to plantiff, she performed the same job while working
out of the Pasadena office and, thus, could just as essly have performed the job from home.

The record evidence, however, does not support this contention. Paintiff testified in her
deposition that she took on severa additiond responghbilities when she moved to the Overland
Park office and she does not dispute that her job was in jeopardy prior to her move to Overland
Park because of performancerdated issues tha Ms. Compton had observed. PHantiff aso
represents that Ms. Compton admitted that daily interaction with the Overland Park employees was
not necessary for plaintiff to perform her job duties and that, instead, she was required to interact
primaily with employees in the Pasadena office and Sprint employees. In support of this
assertion, plaintiff refers the court to page 53 of Ms. Compton’s deposition, but this page is not
a part of the record. The record does reved, however, that Ms. Compton testified that plaintiff's
job duties interfaced with those of other Overland Park employees. Haintiff hersdf tedtified that
ghe did not perceve her job as interacting with other employees “unless they needed something’
from her. By her own admisson, then, other employees in the office looked to plaintiff for
assstance in fufilling their job respongbilities. In any event, plantiff's argument that her job did
not “require’ her to interact on a daly bads with other employees in the office falls to address
defendant’s concern about morde in the office if plaintff was permitted to work from home and
fals to address defendant’s desire for a sense of teamwork and camaraderie among the employees
in the office.

Pantff aso points to the fact that defendant inquired about plantff working from the

Sprint fadlity as evidence that she did not have to be physicadly present in the Overland Park office
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to do her job. This argument fals for two reasons. First, defendant did not agree to permit
plantff to work at Sprint; they amply inquired about the possibility a plaintiff’s request. Second,
even if defendant had agreed to permit plaintiff to work at the Sprint facility, that arrangement is
dramaticdly different in substance from pemitting plantff to work a home  Presumably,
plantiff would have been interacting with Sprint employees and working under some degree of
supervison in that environment.  Smilally, plantiff highlights that defendant permitted her to
work from home on a temporary basis in August 2004 as evidence that her presence in the office
was not an essentid function of her podtion. This argument, too, is rgected. See Martin v. State
of Kansas, 190 F.3d 1120, 1133 (10th Cir. 1999) (ADA does not require employers to convert
temporary reassgnments into permanent ones), overruled on other grounds, Bd. of Trustees of
Univ. of Ala. v. Garrett, 531 U.S. 356 (2001)).

Hndly, plantff points to evidence that defendant permitted Stephanie Hyde, an employee
in defendant’s Pasadena office, to work from home severd days each week as support for her
contention that physicd attendance at the office was not an essentid function of her postion. In
that regard, Ms. Compton tedtified that she recommended tha Ms. Hyde be permitted to work
from home on a trid bass because Ms. Hyde's work performance was “exemplary” and because
Ms. Hyde had the “ability to do her job in a working from home atmosphere environment.”  Mr.
Ihde concurred that Ms. Hyde's position did not require her to be in the Pasadena office and that,
in any event, he did not permit Ms. Hyde to tdlecommute on a full-time bass as she was 4ill
required to come to the office every week. Paintiff directs the court to no evidence explaining

the naiure of Ms. Hyde's job responghiliies or controverting defendant’s evidence that Ms.
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Hyde's job did not require Ms. Hyde's physicd attendance in the Pasadena office. Moreover,
plantiff's attempt to compare hersdf to Ms. Hyde does not address defendant’s concerns about
plantff's peformance, the morde of the Overland Pak office or the necessty of fosering
teamwork and camaraderie in the Overland Park office.

Hantiff's evidence, then, is insufficient to creste a triable issue on whether her physica
attendance at the Overland Park office was an essentid function of her podtion. Because plaintiff
admittedly refuses to fuffill this function, the court turns to the issue of whether defendant could
reasonably accommodate plantff. By her own admisson, the only accommodation to which
plantiff would have agreed was working from home on a permanent bass. As the Tenth Circuit
has repeatedly held, however, “an employee's request to be relieved from an essentiad function of
her podtion is not, as a matter of law, a reasonable or even plausible accommodation.” Mason,
357 F.3d a 1122 (cdting cases). In Mason, the Circuit reviewed decisons from severa other
circuits holding that an employee's request for a work-from-home accommodation is
unreasonable under the ADA. Id. a 1123 (collecting cases). Ultimately, the Circuit agreed with
those decisons, recognizing that a “request to work a home is unreasonable if it diminates an
essentid function of the job,” but Iet the door open for the unusud case in which an employee
presents evidence that he or she could peform the essentid functions of her postion a home.
See id. a 1124. This is not the unusud case. As explained above, plantiff has not presented a
triable issue on whether physica attendance is an essentid function of her job and, thus, her
request is unreasonable on its face. Summary judgment in favor of defendant is gppropriate on this

dam. See id. (hdding that a-home accommodation was unreasonable because it sought to
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eliminate essentid function of attendance at the office).

V.  Retaliation Claims

In the pretria order, plantff dams that defendant retaliated againgt plaintiff for requesting
an accommodation and hiring an attorney to asist her by requiring her to return to the workplace
while knowing that plaintiff, if she did return to work, would suffer “increased pain” from the
effect that the stress would have on her fibromydgia and by requiring her to report to Ms. Fennell
who, according to plantff, had “preconceived derogatory notions’ about plantiff.  Defendant
moves for summary judgment on these dams on the grounds that plantff has faled to establish
aprimafacie case of retdiaion. The court agrees and grants the motion.

As plantiff has no direct evidence of retdiation, her clams are andyzed usng the basc
dlocation of burdens set forth in McDonnell Douglas Corp. v. Green, 411 U.S. 792 (1973). See
Wells v. Colorado Dept. of Transp.,, 325 F.3d 1205, 1212 (10th Cir. 2003). Under the
McDonnell Douglas framework, plantff has the initid burden of establishing a prima facie case
of rediaion, which requires her to show that she engaged in protected oppostion to
discrimination; she suffered an adverse employment action; and there is a causa connection
between the protected activity and the adverse employment action. See id. If she establishes a
prima fade case, the burden shifts to defendant to aticulae a legitimate, nondiscriminatory
reason for the adverse employment decison. See id. If defendant offers a legitimate
nondiscriminatory reason for its actions, the burden reverts to plaintiff to show that defendant's

proffered reason was a pretext for retdiation. Seeid.
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In support of its motion for summary judgment, defendant first contends that plaintiff has
not shown that she suffered any adverse employment actions. According to plaintiff, she suffered
an adverse employment action when defendant demanded that plaintiff report back to the office
to work in August 2004 knowing that plantiff would suffer increased pain by returning to work.
This argument is foreclosed by the court's resolution of plantiff's falure-to-accommodate clam.
That is, defendant, by demanding that plantiff perform the essentid functions of her job (working
a the office) and refusng to provide an accommodation demanded by plantiff thet is unreasonable
as a matter of law (permitting plantiff to work from home), cannot be deemed to have taken an
“adverse employment action” againg plaintiff. See Garrison v. Gambro, Inc., 428 F.3d 933, 939
(10th Cir. 2005) (“Not everything that makes an employee unhappy qudifies as retdiation.”);
Sover v. Martinez, 382 F.3d 1064, 1071 (10th Cir. 2004) (Although the Circuit liberdly
congtrues the phrase adverse employment action, the action must amount to a “sgnificant change
in employment status, such as hiring, firing, faling to promote, resssgnment with dgnificantly
different respongbilities, or causng a ggnificant change in benefits”).  Summary judgment on
thisclam, then, is gppropriate.

Paintiff dso dleges that she suffered an adverse employment action when defendant
demanded that she report to Ms. Fenndl because Ms. Fenndl had “preconceived derogatory
notions’ about plantiff. Specficdly, plantiff references an email authored by Ms Fenndl and
sent to Mr. lhde on August 12, 2004 in which Ms. Fenndl offered her opinion on the
“environment” of the Overland Park office. Inthat e-mail, Ms. Fennell stated:

The only problem with the office is that [plaintiff] does''t work very hard and
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doesn't do much for us. There isn't a single person that she supports (in Kansas

City or Pasadena) that would actudly say they have been helped by [plaintiff] or that

could even tdl you what she is supposd to do. What little | ask her for | never get.
According to plantiff, then, defendant’'s demand that she report to Ms. Fenndll adversaly affected
her potentid to receve a promotion and a performancelinked sdary increase.  Even assuming
defendant’s conduct rises to the levd of an adverse employment action, plantiff's clam fails
because, as defendant contends, no reasonable jury could find a causal connection between any
protected activity and defendant’ s decision to have plaintiff report to Ms. Fennell.

Plantiff firsd requested accommodations for her fibromydgia (including working from
home) during the July 8, 2004 mesting in Pasadena. Over the next six weeks, defendant proposed
a vaiety of accommodations, including reporting to Mr. Sdlinger, a reporting relationship that she
rejected (despite her admisson that it was “redly great” working with Mr. Salinger because people
like him “made it worth it”) soldy because she would ill be working in the same office as Ms.
Compton.  Even after plaintiff's counsed contacted defendant, defendant continued to offer
plantff a variety of accommodations, dl of which plantff rgected. On August 19, 2004, Mr.
Sovensky wrote a letter to plaintiff’s counsel in which he reterated defendant’s previous proposal
that plantff report to Mr. Sdinger and confirmed plantiff's reection of that proposal. Mr.
Sovensky then proposed that plaintiff report to Ms. Fenndl.  Significantly, there is smply no
evidence that Mr. Slovensky had any knowledge of the emall written by Ms. Fennell concerning
plantff's performance such that he would have had any sense that plantff might perceive this
reporting relaionship as “adverss’ to plaintiff.

In short, the record reflects that defendant requested that plaintiff return to work and begin
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reporting to Ms. Fenndl only after plaintiff had rgected dl other dternatives, including reporting
to Mr. Sdinger, with whom she admittedly enjoyed working. Defendant’s request, then, was
amply the next logicd step in the interactive process that started on July 8, 2004. See Clark
County Sch. Dist. v. Breeden, 532 U.S. 268, 272 (2001) (“[A] proceeding dong lines previoudy
contemplated, though not yet definitely determined, is no evidence whatsoever of causdity.”). In
such circumgtances, no reasonable jury could conclude that defendant’'s request that plaintiff
report to Ms. Fennel was causally connected to plantiff's request for an accommodation or

plantiff’s decison to hire an atorney. Summary judgment is granted on this claim.

V. Constructive Discharge Claim

Pantff adso dams tha she was condructively discharged from her employment with
defendant. A condructive discharge occurs when “an employer, through unlawful acts, makes
working conditions so intolerable that a reasonable person in the employee’'s position would fed
forced to resgn” Exum v. U.S Olympic Committee, 289 F.3d 1130, 1135 (10th Cir. 2004)
(dting Pennsylvania State Police v. Suders, 124 S. Ct. 2342, 2351 (2004)). Because the court
has concluded that defendant did not commit any “unlawful acts’ and is entitted to summary
judgment on plantiff's discrimination and retdiation clams, the court must grant summay
judgment in favor of defendant on plaintiff’'s condructive discharge clam. See Jones v. Barnhart,
349 F.3d 1260, 1270 (10th Cir. 2003) (in light of concluson that employer did not violate Title

VI, court could not conclude that plaintiff was subjected to congtructive discharge).
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IT IS THEREFORE ORDERED BY THE COURT THAT defendant's motion to dismiss
and for summary judgment (doc. 48) is granted.  PFantiff's dam that defendat faled to
accommodate her disgbility by refusng to provide her a cell phone and Blackberry is dismissed
for lack of subject matter jurisdiction and summary judgment in favor of defendant is entered on

dl other daims.

IT ISSO ORDERED.

Dated this 23 day of January, 2006, at Kansas City, Kansas.

g John W. Lungstrum
John W. Lungstrum
United States Digtrict Judge
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