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INTHE UNITED STATESDISTRICT COURT
FOR THE DISTRICT OF KANSAS

HARTFORD FIRE INSURANCE
COMPANY,

Haintiff,
CIVIL ACTION

Case No. 05-2001-DJW

P& H CATTLE COMPANY, INC,,
etd.,

Defendants.

MEMORANDUM AND ORDER

Pantiff Hartford Fire Insurance Company (“Hartford”) brings this contractua indemnity action
to recover under a General Indemnity Agreement sumsit, as surety, expended in defending and sttling a
bond claim. The bond was issued on behaf of P& H Cattle Company (“P & H Caitle’) and listed Tim
Reece d/b/a Reece Caitle Company as a clearee. Hartford asserts a claim for common law implied
indemnity againgt Defendant Tim Reece d/lb/a Reece Cattle Company.

This matter is presently before the Court on Defendant Reece’ s Mation for Summary Judgment
(doc. 52). Reece contendsthat he is entitled to summary judgment on Hartford' s claim for common law
indemnity because Kansas law only dlows commonlaw indemnity clamsfor tortious conduct. Hefurther
contends that the uncontroverted materia facts establish that Hartford was not compelled to pay any
settlement amount on his behdf and that Hartford’ sdamis premised on his contractua lighility as endorser
of a negotiable indrument in the prior lawsuit. The parties have consented to the exercise of jurisdiction

by aUnited States Magistrate Judge pursuant to 28 U.S.C. § 636(c). For the reasons set forth below, the



motion is granted.
l. Relevant Facts

The fallowing factsareeither uncontroverted or based on evidence submitted in summary judgment
papers and viewed in a light most favorable to the nonmovant. Immaterid facts and facts not properly
supported by the record are omitted.

Defendant P & H Cattle was a livestock agency required to be bonded under the Packers and
Stockyards Act of 1921.1 Plaintiff Hartford issued P & H Cattle a Bond Required of Livestock Market
Agencies, Deders and Packers under the Packers and Stockyards Act of 1921, as Amended with an
effective date of June 12, 1991 (hereinafter the “Bond”). The Bond listed P & H Cattle as principa and
Hartford as surety.

OnApril 3,1993, P& H Cattle, Emporia Livestock Sdles, Inc., OlmaV. Peak, and Vdma Peak
sgned Hartford's Generd Indemnity Agreement, which stated it was “dated and effective’ on June 12,
1992.

On January 23, 1995, P & H Cattle and Hartford executed a“Rider for General Use with Bond
Required Under Packers and Stockyards Act, 1921, as Amended,” which amended the Bond by adding
Tim Reece d/b/a Reece Cattle Company as a“cleareg’ under clearing clause three of the Bond.

On February 14, 2001, Aaron Wilkey d/b/aA & W Cattle Company (“Wilkey”) sold 225 head
of fat cattle for $186,780, which were shipped fromthe Hy-plains Feedyard to |owa Beef Processorsin

Emporia, Kansas for daughter. The cattle were ultimately purchased by Holmes Livestock, who issued

17U.S.C. §204.



a check in the amount of $186,780 payable to “Tim Reece.” Upon receiving the check from Holmes
Livestock, Tim Reece’ swife endorsed the check and sent it to Wilkey’ sbank. The check was dishonored
for payment due to insufficient funds.

On August 13, 2002, Wilkey filed his complaint against The Hartford Fire Insurance Company,
P & H Cattle, and Tim Reece in the United States Didrict Court for the Didtrict of Kansas, captioned
Aaron Wilkey d/b/a A & W Cattle Company vs. P & H Cattle Company, Inc. et al., case number
02-2376-DIW (hereinafter the “Wilkey Action”). Wilkey sought the unpaid purchase price of the cattle
under the Bond from P & H Caitle, as principd, and from Hartford, as surety. Wilkey further sought to
recover the amount of the dishonored check from Tim Reece as an endorser of a negotiable instrument.

Hartford entered into a settlement withWilkey inthe Wilkey Actionand it paid the sum of $75,000
to Wilkey. Said sum was paid on or about June 30, 2004. On August 5, 2004, Reece paid Wilkey the
equivadent of $10,889 to settle Wilkey's dam againgt him.

Hartford commenced theingant actionagaing P & H Cattle; Emporia Livestock Sadles, Inc.; Olma
V. Peak; VdmaM. Peak; (collectively the “ Pegk Indemnity Defendants’); Tim Reece d/b/aReece Céttle
Company; the Olma V.Peak and Velma M. Peak Irrevocable Trust (the “Peak Trust”); and the Peak
Trudt’ sco-trustees, Amby Scott Peak; VirginaL. Morris, and Chrysanne M. Hasdhorst. Hartford clams
that, asa named defendant inthe Wilkey Action, it was compelled to defend itsdf inthe Wilkey Actionand
incur legal fees and expenses in doing so. In Count | of its Complaint, Hartford asserts a claim for
contractud indemnity under the Generd Indemnity Agreement againg the Peak Indemnity Defendants. In
Count 11, it asserts a dam for common law implied indemnity againgt Tim Reece d/b/a Reece Cattle

Company. In Counts Il and 1V, it seeks to set asde fraudulent conveyances under common law and



K.S.A. 33-201 et seq. againgt Olma V. Pegk, Velma M. Peak, the Peak Trust; and the Peak Trust’ sco-
trustees (collectively the “Pesk Trust Defendants’). In their Answer, the Peak Indemnity Defendantsand
Peak Trust Defendants assert acounterclaim againg Hartford for negligence, and acrossdamfor implied
indemnity againgt Defendant Tim Reece d/b/a Reece Cattle Company.
. Standard for Summary Judgment

Summary judgment is proper if the pleadings, depositions, answers to interrogatories, and
admissons onfile, together with affidavits, if any, show that thereisno genuine issue regarding any materid
fact and that the moving party is entitled to judgment as a matter of law.? In gpplying this standard, the
court views the evidence and dl reasonable inferences therefrom in the light most favorable to the
nonmoving party.® A factis“materia” if, under the gpplicable substantive law, it is“ essentia to the proper
disposition of theclam.™* Anissue of factis“genuing’ if “thereis sufficient evidence on each side so that
arationd trier of fact could resolve the issue either way.™

Themovingparty bearsthe initid burden of demonstrating an absence of agenuine issue of materid
fact and entitlement to judgment as a matter of law.®  In attempting to meet that standard, a movant that

does not bear the ultimate burden of persuasion at tria need not negate the other party’ sdaim; rather, the

2Fed. R. Civ. P. 56(c).
3Spaulding v. United Transp. Union, 279 F.3d 901, 904 (10th Cir. 2002).

“Wright ex rel. Trust Co. v. Abbott Labs., Inc., 259 F.3d 1226, 1231-32 (10th Cir. 2001)
(cting Adler v. Wal-Mart Stores, Inc., 144 F.3d 664, 670 (10th Cir. 1998)).

°Adler, 144 F.3d at 670 (citing Anderson v. Liberty Lobby, Inc., 477 U.S. 242, 248 (1986)).

®Spaulding, 279 F.3d at 904 (citing Celotex Corp. v. Catrett, 477 U.S. 317, 322-23
(1986)).



movant need Smply point out to the court alack of evidencefor the other party on an essential element of
that party’sclaim.’

Once the movant has met thisinitia burden, the burden shifts to the nonmoving party to “set forth
soecific facts showing that thereis a gentine issue for trid.”®  The nonmoving party may not Smply rest
upon its pleadings to satisfy its burden.® Rather, the nonmoving party must “set forth specific facts that
would be admissible in evidence in the event of tria from which a rationa trier of fact could find for the
nonmovant.”*® To accomplish this, the facts must be identified by reference to affidavits, deposition
transoripts, or specific exhibits incorporated therein.

Findly, the court notes that summary judgment is not a “disfavored procedura shortcut;” rather,
it is an important procedure “designed ‘to secure the just, Speedy and inexpensive determinationof every
action.’"*2
[I1.  Discussion and Analysis

A. Hartford’s Common Law Implied Indemnity Claim Against Reece

"Adamsv. Am. Guar. & Liab. Ins. Co., 233 F.3d 1242, 1246 (10th Cir. 2000) (citing Adler,
144 F.3d at 671).

8 Spaulding, 279 F.3d at 904 (citing Matsushita Elec. Indus. Co. v. Zenith Radio Corp.,
475 U.S. 574, 587 (1986)); see also Anderson, 477 U.S. at 256; Celotex, 477 U.S. at 324.

°Anderson, 477 U.S. at 256; Eck v. Parke, Davis & Co., 256 F.3d 1013, 1017 (10th Cir.
2001).

1OMmitchell v. City of Moore, Okla., 218 F.3d 1190, 1197 (10th Cir. 2000).
Hd.
2Celotex, 477 U.S. at 327 (quoting Fed. R. Civ. P. 1).
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Defendant Reece requeststhat the Court enter summary judgment againg Plaintiff on itsdamfor
commonlaw indemnity becausethe uncontroverted materid factsestablishthat Hartford was not compel led
to pay any settlement amount on his behdf and the prior lavauit against him was based on the contract
cause of action for endorser’s lidhlity. Defendant Reece also contends that Kansas law provides that
common law indemnity claims are only based on tort clams and not contract clams.

Hartford opposes the mation, arguing that Reece’s motion ignores the relationship implied in law
betweenHartford initscapacity as a surety onthe Bond and Reece asaclearee under the Bond. It further
asserts that none of the cases cited by Reece state explicitly, as part of the law of the case, that the only
gtuation to which common law implied indemnity can be relied on as aremedy isin atort action.

Under K ansaslaw, dams of indemnity are allowed whenacontract of indemnity isimplied.® “The
daimusudly ariseswhen one party without fault is compelled to pay for the tortious acts of another.”** The
indemniteehasaright of action againgt the indemnitor.”® Indemnity transfers*“the entirelossimposed upon
one tortfeasor to another who, in justice and equity, should bear it.”'® Under Kansas law, indemnity is

adlowed “only where public policy and justice dictate that the responsibility should be shifted.”*

13Bick v. Peat Marwick & Main, 14 Kan. App. 2d 699, 708, 799 P.2d 94, 102 (1990); St.
Paul Fire & MarineIns. Co. v. Tyler, 26 Kan. App. 2d 9, 14, 974 P.2d 611 (1999).

1Bick, 14 Kan. App. 2d at 708, 799 P.2d at 102; . Paul Fire, 26 Kan. App. 2d at 14-15,
974 P.2d at 616.

Brd.
18gymons v. Mueller Co., 526 F.2d 13, 16 (10th Cir. 1975).

Md. at 17.



In Haysville U.SD. No. 261 v. GAF Corp.,*® the Kansas Supreme Court identified two
traditiond Stuationsin which dams of indemnity are dlowed:
The first occurs where there is an expressed contract of indemnity, such as a “hold
harmless’ agreement. The second occurs where a contract of indemnity may be implied
whenoneiscompelled to pay what another party ought to pay. Theimplied or congtructive
lighility usudly arises when one personally, without fault, is made to pay for atortious act
of another. The person paying has aright of action againgt the person at fault.'®
Casssin the Digtrict of Kansas have construed Kansas law as limiting implied indemnity daimsto
tort actions®® In Nature’'s Share, Inc. v. Kutter Products, Inc.,?* Judge Crow entered summary
judgment on the defendant’ s indemnity claim based on itsfalureto show how its agency theory sustained
abasis for indemnity on the contract daim or that Kansas law permited it to bring an implied indemnity
action for its liability on a contract breach. The court noted that “ Kansas law agppears to limit implied
indemnity to tort actions.”%?

In Edward Kreamer & Sons, Inc. v. City of Kansas City, Kansas,?® Judge Van Bebber

dismissed plantiff’s implied indemnity cause of action based on its finding that plaintiff could not date a

18233 Kan. 635, 642, 666 P.2d 192, 199 (1983).

91d. at 642, 666 P.2d at 199. Kansas courts do not appear to make a distinction between
indemnity implied in fact and indemnity implied in law. For purposes of ruling on this mation, the Court
condrues Hartford' s claim as one seeking indemnity implied in law.

“Nature's Share, Inc. v. Kutter Prods., Inc., 752 F. Supp. 371, 387 (D. Kan.1990);
Edward Kraemer & Sons, Inc. v. City of Kansas City, Kan., 874 F. Supp. 332, 336 (D. Kan.
1995); Culbertson v. United States, 960 F. Supp. 1497, 1507 (D. Kan. 1997).

21752 F. Supp. 371, 387 (D. Kan.1990).
22, (diting Haysville, 233 Kan. at 642, 666 P.2d at 199).
23874 F. Supp. 332, 335-36 (D. Kan.1995).
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dam for implied indemnity under Kansas law. In that case, the Kansas Department of Transportation
(“KDQOT") dleged that a contract for indemnification should be implied because it had to pay the delay
claim of the bridge construction contractor. KDOT aleged that the highway construction contractor was
exclusvely responsible for the causes of the bridge construction contractor’s delay clam. KDOT sought
recovery from the highway construction contractor under a theory of implied indemnity based on the
contractor's negligence and fallureto timey complete the project witha reasonable degree of ill, qudity,
and workmanship inconformity withthe contract.  The plaintiff argued that the Kansas Supreme Court’s
decisonin Haysville, supra, hed that implied indemnity dams do not gpply to economic damages for
breach of contract. The court agreed withthe plaintiff, concluding that “[t]he [Haysvill€] opinionindicates
that the theory of implied indemnity is best restricted to tort actions,”* and “Kansas law appearsto limit
implied indemnity to tort actions.”®® The court found that in the context of the action, KDOT could not
date aclam for implied indemnity under Kansas law.

Smilarly, inCulbertsonv. United Sates,?® Judge V an Bebber entered summary judgment infavor
of the FDIC-receiver on plantiff’s daim for implied indemnification. The court found that plaintiff “fail[ed]
to stisfy a basc tenet of implied indemnity under Kansas law; that he is being required to pay for the

tortious act of the FDIC-receiver.”?” Dueto thelack of atortious act by the FDIC-receiver, the court held

d.

2| d. (dting Nature's Share, 752 F. Supp. at 387; Facilities Dev. Corp. v. Miletta, 180
A.D.2d 97, 584 N.Y.S.2d 491, 495-96 (1992)).

26960 F. Supp. 1497, 1507 (D. Kan. 1997)
27)d. (citing Haysville, 233 Kan. at 642, 666 P.2d at 199).

8



that plantiff had not set forth a dam for implied indemnification and the FDIC-recelver was entitled to
summary judgment on the issue.

Cong stent with these cases, the Court holds that for Hartford to recover on itsimplied indemnity
damagangt Defendant Reece, it must prove (1) that it was compelled to pay an obligationthat Defendant
Reece ought to have paid but did not pay, (2) it was without fault, and (3) the obligation arose from the
tortious actions of Defendant Reece. In this case, Hartford has failed to establishthat the obligationit was
compelled to pay arose fromthe tortious actions of Defendant Reece. Hartford doesnot dlegeany tortious
actionby Defendant Reece, whichtriggered coverage under theBond. Instead, Hartford arguesthat it was
only because of the activitiesof Defendant Reeceinendorsaing HolmesLivestock’ s check, whichwas later
dishonored, that the Wilkey clam arose and that Hartford finds itsdlf in this position.

The Court holdsthat Defendant Reece’ s action of endorsng Holmes Livestock’ scheck, whichwas
incorrectly made payable to him, and sending it to Wilkey’s bank does not constitute a tortious act.
Wilkey's dam againg Defendant Reece in the Wilkey Action was for endorser’ s liability, a contractua
cause of action. As Hartford hasfailed to establishthat the obligationit was compelled to pay arose from
the tortious actions of Defendant Reece, its claim for implied indemnity against Reece mugt fall.

B. The Peak |ndemnity Defendants Common Law Implied Indemnity CrossClaim
Against Tim Reece d/b/a Reece Cattle Company

Inther Answer, the Peak Indemnity Defendants and Peak Trust Defendants assert a cross claim
for implied indemnity againgt Defendant Tim Reece d/b/a Reece Cattle Company in the event they are
found ligble to Hartford.. If they are found to belidble to Hartford, they dam that Tim Reece d/b/a Reece

Cattle Company should be found liable to them to pay any and dl amounts due to Hartford. They argue



that it would be anundeserved windfdl for Tim Reece d/b/a Reece Cattle Company to accept this benefit
without payment therefor and injustice to the Peak Indemnity Defendants if they are found ligble to
Hartford.

Although Defendant Reece did not move for summary judgment againgt the Peak Indemnity
Defendantson their cross daim for implied indemnity in his mation, the Court will addressthis crossdam
inlignt of the Court’ s holding hereinthat a necessary dement for a party to recover onanimplied indemnity
damisthat the obligation arose from the tortious actions of the party from whom implied indemnification
issought. Like Hartford, the Peak Indemnity Defendants do not alege any tortious action by Defendant
Reece that triggered coverage under the Bond. However, as the parties have not been provided an
opportunity to brief or argue this issue, the Court will permit the Peak Indemnity Defendants to file a

pleading, onor beforeAugust 11, 2006, addressng why summary judgment should not be granted infavor

of Defendant Tim Reece d/b/a Reece Cattle Company on thar cross-clam for implied indemnity based
upon the Court’s holding herein that a tortious actionby Defendant Reece is required in order to recover

on aclam for implied indemnity. Any response by Defendant Reece shdl befiled by August 25, 2006.

ITISTHEREFOREORDERED that Defendant Reece' s Motion for Summary Judgment (doc.
52) on Hartford's clam for common law indemnity (Count 11) is granted.
IT ISFURTHER ORDERED that the Peak Indemnity Defendants may file a pleading, on or

before August 11, 2006, addressing why summary judgment should not be granted in favor of Defendant

TimReece d/b/a Reece Cattle Company onthear cross-claim for implied indemnity based uponthe Court’ s
halding herein that a tortious action by Defendant Reece is required in order to recover on a dam for

implied indemnity. Any response by Defendant Reece shdl be filed by August 25, 2006.
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IT ISSO ORDERED.

Dated this 28th day of July, 2006, in Kansas City, Kansas.

g David J. Waxse

David J Waxse
U. S. MAGISTRATE JUDGE

cC: All counsd
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