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INTHE UNITED STATESDISTRICT COURT
FOR THE DISTRICT OF KANSAS

HARTFORD FIRE INSURANCE
COMPANY,
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CIVIL ACTION

Case No. 05-2001-DJW

P& H CATTLE COMPANY, INC,,
etd.,

Defendants.

MEMORANDUM AND ORDER

Pantiff Hartford Fire Insurance Company (“Hartford”) brings this contractua indemnity action
to recover aums that it, as surety, expended in defending and settling abond clam. Hartford issued the
bond on behdf of Defendant P & H Cattle Company, Inc. (“P & H Cattle”) and the bond listed Defendant
Tim Reece d/b/a Reece Cattle Company as “clearee.” Subsequent to the issuance of the bond, P & H
Cattle, Emporia Livestock Saes, Inc., OlmaV. Peak, and Vdma Peak (collectively the “ Peak Indemnity
Defendants’) executed a Generd Indemnity Agreement with Hartford.

Thismatter is presently beforethe Court onHartford’ sMotionfor Partial Summary Judgment (doc.
53). Hartford seeks summary judgment on its contractud indemnity clam againg the Peak Indemnity
Defendants. It contendsthat summary judgment iswarranted onitsclaim for contractua indemnity because
the uncontroverted materia facts establish that the Peak Indemnity Defendants are jointly and severaly
lidble under the General Indemnity Agreement for itsdamages. The parties have consented to the exercise

of jurisdiction by a United States Magistrate Judge pursuant to 28 U.S.C. § 636(c). For the reasons set



forth below, the motion is granted.
l. Material Facts

The fallowing factsareeither uncontroverted or based on evidence submitted in summary judgment
papers and viewed in a light most favorable to the nonmovant. Immaterid facts and facts not properly
supported by the record are omitted.

Defendant P & H Cattle was a registered livestock marketing agency or dealer required to be
bonded under the Packers and Stockyards Act of 1921.1 Plaintiff Hartford issued P & H Cattle abond
designated as a“Bond Required of Livestock Market Agencies, Dealers and Packers under the Packers
and Stockyards Act of 1921, as Amended,” bearing bond number 4642567 withan effective date of June
12, 1991 (“the Bond”). The Bond listed P& H Cattle as principd and Hartford as surety. Clause Three
of the Bond taesits gpplicahility if others clear transactions through the principd, P & H Cattle:

Now, therefore, the condition of this Bond is such that:

(3) If thesad Principd, acting asaclearing agency responsiblefor thefinancid obligations

of other regisrants engage in buying livestock, viz. (insert here the names of such other

regisirants as they gppear in the application for registration),

or if suchother registrants, shdl (1) pay whendue to the personor persons entitled

thereto the purchase price of dl livestock purchased by such other registrants for their

own account or for the accounts of others and (2) safely keep and properly disburse dl

funds coming into the hands of suchPrincipa or such other registrants for the purpose of

paying for livestock purchased for the accounts of others.

On April 13, 1993, P & H Cattle, Emporia Livestock Sales, Inc., (“Emporia Livestock”) Olma

V. Peak, and VdmaPeak sgned Hartford' s Generd Indemnity Agreement, dthough the agreement states

17U.S.C. §204.



that it was “dated and effective’ on June 12, 1992. The Generd Indemnity Agreement providesin part:

I
This Agreement applies to dl Bonds executed by the Surety (1) on which any Indemnitor
ether acts 0ldy or asamember of a partnership or ajoint venture, or (2) in connection
with which any Indemnitor acts as aslent partner or aslent joint venturer.

1l
The Indemnitorswill indemnify and hold the Surety harmlessfromal loss, liahility, damages
and expensesincluding, but not limited to, court costs, interest and attorney’ sfees, which
the Surety incursor sugtains (1) because of having furnished any Bond, or (2) because of
the falure of an Indemnitor to discharge any obligations under this Agreement, or (3) in
enforcing any of the provisons of this Agreement.

v
On demand by the Surety, the Indemnitors will pay the Surety the amount deemed
necessary by the Surety to protect itself from al losses or expenses as soonas the Surety
determinesthat lighility exists, whether or not the Surety has made any payment or created
any reserve.

\
The Indemnitors shdl be ligble to the Surety for adl payments, plus interest thereon at the
maximum rate permitted by law, from the date such payments are made by the Surety in
the bdlief that either (1) the Surety was or might be liable therefor, or that (2) they were
necessary or advisable to protect the Surety’s rights or to avoid or lessen the Surety’s
lighility.

Section X1V of the Generd Indemnity Agreement further provides that:

The Surety may adjust, settle or compromise any clam, demand, suit or judgment upon
any Bonds. If requested by an indemnitor, the surety shal litigate such clam or demand,
or defend such suit or apped from such judgment, provided that the Indemnitor deposits
withthe Surety, at thetime of such request, collateral satisfactory to the Surety to be used
to pay any judgment rendered plus interest, costs, expenses and fees, including those of
the surety.

On January 23, 1995, P & H Cattle and Hartford executed a“Rider for Genera Use with Bond



Required Under Packers and Stockyards Act, 1921, as Amended,” with an effective date of January 17,
1995. Therider anended the Bond by adding Tim Reece d/b/a Reece Cattle Company as a “clearee”
under clearing clause three of the Bond.

On February 14, 2001, Aaron Wilkey dlb/aA & W Cattle Company (“Wilkey”) sold 225 head
of fat cattle for $186,780.39, which were shipped fromthe Hy-plains Feedyard to |owa Beef Processors
in Emporia, Kansas for daughter. The cattle were ultimately purchased by Holmes Livestock, who issued
a check in the amount of $186,780 payable to Tim Reece. Upon receiving the check from Holmes
Livestock, Tim Reece’ swife endorsed the check and sent it to Wilkey’ sbank. The check was dishonored
for payment due to insufficient funds.

OnApril 11, 2001, Wilkey filed two Proofs of Clam Under Surety Bond | ssued Under Provisons
of the Packers and Stockyards Act (“Proofs of Claim”) withthe United States Department of Agriculture
(“USDA”) for the same cattle. One Proof of Claim made aclam to Director, Divison of Anima Hedth,
Missouri Department of Agricultureunder abond issued by Great Americannsurance Company on behaf
of HolmesLivestock. The other Proof of Clam madeadam to Hartford under the Bond issued on behalf
of P& H Cattle.

By letter dated May 4, 2001, the USDA transmitted Wilkey’s Proof of Clam (*“Wilkey Clam”)
onHartford’ shond number 4642567 issued on behdf of P & H Cattle inthe amount of $186,780 for the
transaction that occurred on February 14, 2001.

Upon receipt of the letter from the USDA, Hartford sent a letter dated May 14, 2001to P & H
Cattle, and Olma and Vdma Peak that tranamitted the Proof of Clam made by Wilkey. The letter

requested that if the amount demanded was owed, they were to pay that amount directly to Wilkey. The
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letter also stated thet, if P & H Cattle and the Peaks believed that the amount claimed was not owed, they
were to provide a detalled nardive explaning thar postion adong with supporting proof and
documentation. The letter also asked for a description of the proposed course of action to resolve the
meatter. The letter reminded P & H Cattle, and Olma and Velma Peak that they had signed a Genera
Indemnity Agreement and that Hartford would look to each of them for any and dl losses, liahility,
damages, and expensesthat it incurred or sustained because of having furnished the Bond.

Onor about May 25, 2001, Hartford received aletter fromDanE. Turner, Esq., purporting to be
responding on behdf of P & H Cattle. That letter denied the meritsof Wilkey’ sdam under the Bond and
dated that “. . . there is no coverage under the Bond and the clam isfrivolous.”

On June 12, 2001, Hartford sent a letter to Wilkey sating that the investigation of his dam under
the Bond wasongoing. It further advised that P& H Cattle clamed it did not act as a clearing agency for
Tim Reece with respect to the transaction in question and that Mr. Reece did not buy or el the cattle in
question, and did not earn or receive a commisson or other monies with respect to these cattle or the
transaction. Theletter sated that both P& H Cattle and Reece denied any ligbility for theclam. Theletter
requested copies of documents and responses to requests for information from Wilkey.

Wilkey’ s counsdl responded to Hartford by letter dated June 20, 2001

Your letter indicates that P & H Cattle Company did not act asadearing agency for Tim

Reece, and that Reece did not buy or el the cattle in question, or receive acommission

or other monies. Such assertions are questionable in light of the pattern and practice of

conducting severd similar prior transactions. Mr. Reece was the intermediary in the

transaction, and he was presumably receiving some commisson or other vauable
consderationfromsome party in the transaction. Moreover, inprocuring the cettle sales,

he was acting in the role in which he was bonded. He did not disclose that he was not

acting in a bonded capacity. Any discrepancy between the knowledge of P & H and
Reece as to what he was doing is a dispute between them, and should not affect my client.



Reece was dearly acting as an intermediary on the ded and no notice of exemption from

the bond was provided to my client as part of the transaction. Finaly, Reece was an

endorsee on the check, creating liability for the full amount of the check pursuant to KSA

§ 84-3-415.

Wilkey’s letter dso provided responsesto al of Hartford's earlier requests for information.

On June 26, 2001, Hartford sent aletter to P & H Cattle and Tim Reece asking for, among other
things, a“detailed written response to [Wilkey’s| June 20th letter, both factudly and legdly.” The letter
asked P & H Cattle and Tim Reece for competent evidence, such as an affidavit, and documentation
supporting their position that there was no ligbility under the Bond for this transaction.

On September 25, 2001, Hartford sent aletter to Wilkey’s counsdl, with copiesto P & H Cattle
and its counsd, informing him that it was denying Wilkey'sclam. The |etter ates:

Although we have not received from you the documents that were to have accompanied

your August 6th letter and that | requested in my August 15th email to you, it is obvious

that there is a sgnificant factud disoute between the parties, as well as a genuine

disagreement as to the gpplicability of this bond to those disouted facts. In light of these

circumgtances, Hartford Fire Insurance Company cannot honor Mr. Wilkey’sdam at this

time.

On Augug 13, 2002, Wilkey filed his complaint againg The Hartford Fire Insurance Company,
P & H Cattle, and Tim Reece in the United States Didtrict Court for the Didrict of Kansas, captioned
Aaron Wilkey d/b/a A & W Cattle Company vs. P & H Cattle Company, Inc. et al., case number
02-2376-DIW (hereinafter the “Wilkey Action”). Wilkey sought the unpaid purchase price of the cattle
under the Bond from P & H Cattle, as principd, and from Hartford, as surety. Wilkey further sought to
recover the amount of the dishonored check from Tim Reece as an endorser of a negotiable instrument.

By letter dated August 21, 2002, Hartford, as surety, tendered to P & H Cattle, Olma V. Peak

and Vdma Peak, asprincipa and indemnitors, Hartford' s defense of the Wilkey Actionand requested that



they represent and defend Hartford at their sole cost and expense.

On September 17, 2002, Hartford sent aletter to Emporia Livestock, OmaV. Peak, and Vdma
Peak, putting them on notice of the daim as indemnitors under the Genera Indemnity Agreement and
tendering the defense of the Wilkey Action.

On October 30, 2002, counsdl for Hartford sent aletter to Dan Turner, Esg., confirming that he
represented Emporia Livestock and Olmaand Velma Peak. The letter gave a deadline of November 4,
2002, for the indemnitorsto provide written confirmationof the agreement to provide Hartford' s defense,
or counsel would proceed with his representation of Hartford and Hartford would seek reimbursement of
any expensesincurred or amounts paid by way of indemnity under the Generd Indemnity Agreement.

OnOctober 31, 2002, Mr. Turner responded to Hartford' sletter to“ makeit perfectly clear toyou
and your client, Hartford, that we will represent P & H Cattle Company, Inc. We do not represent
Hartford or ther interest nor will we represent Tim Reece in Case No. 02-2376 CM now pending in
United States Didtrict Court for the Digtrict of Kansas, Kansas City Divisgon.” The |etter goes on to Sate
that “. . . if Hartford Insurance Company wants ther interests protected other than our representation of
P & H Cattle Company, Inc., then they should hire their own counsdl. The attorneys in my office will not
be responsible in any way in regards to Hartford Insurance Company.”

On October 31, 2002, Hartford’s counsel sent a letter to Mr. Turner endeavoring to find out
whether Mr. Turner also represented dl the Peak Indemnity Defendants.

OnNovember 1, 2002, Hartford' scounsd recelved aletter from Dan E. Turner, Esg. The letter
dated: “P & H Cattle Company, Emporia Livestock Sdes, Inc., Olmaand Velma Peak have agreed to

accept the defense under the terms of the bond withHartford Fire Insurance Company. Their defensewill



be tendered through our office and is set forth in our Answer to the [Wilkey] Petition.” In the
second-to-last paragraph of the letter, Mr. Turner states: “It is our opinion that the transaction is not
covered by thebond. Secondly, it isour understanding that the transaction set forth in [Wilkey' ] Petition
involves Tim Reece personally and not P & H Cattle and does not trigger the bond coverage.”

Based upon this correspondence, Hartford concluded that it had no legd representation in the
Wilkey Action from either P & H Cattle, the principd, or the indemnitors, Emporia Livestock, OlmaV.
Peak or VdmaPeak. Consequently, the Wilkey litigation proceeded with Hartford being defended by its
own counsdl.

InNovember of 2003, Hartford reached the conclusion that, under the gpplicable facts, the court
inthe Wilkey Actionwas more likey to conclude &t tria that Tim Reece purchased the cattle ether for his
own account or for another’ saccount and that there was ligbility under Clause Three of the Bond. It was
Hartford's andyds that, based on agpplicable authorities including a case cited by Wilkey, Cook v.
Hartford Accident & Indem. Co.,> P & H Cattle and Hartford could be held ligble on the Bond even
though P & H Cattle did not know of, or participatein, the transaction. Hartford concluded that therewas
asubstantid risk that the court would assess liability againgt Hartford under the Bond.

OnMay 20, 2004, Mr. Turner sent the following letter to counsdl for Hartford and Defendant Tim
Reece:

My dient hasrequested | convey to you his concern about the status of this case and the

legd cost of continuing with the defense. His concerns are two-fold; (1) the chances of
success and (2) the ultimate legd cogts incurred.

2657 F. Supp. 762 (D. Neb. 1987).



| have explained to Scott that the chances of successfully defending the Plantiff’'s dam
againg the bond are not good. Inview of my pessmidtic opinionconcerning the outcome
of the litigation, Scott indicated he would explore filing bankruptcy and abandon the
Defense of the case to Hartford.

| have recommended to Scott to give our office an opportunity to explore the potentia
settlement with the Plaintiff and he has agreed to alow usto explore that possibility.

The purpose of this | etter isto be completely frank asto the financia condition of my client.
Hartford and Tim Reece should be fully aware that my dient cannot pay any judgment
rendered by the Court against the bond. Any judgment would result intheimmediatefiling

of bankruptcy. For this reason, my client is willing to pay what he consders to be the

litigation cost toward a settlement with the Rlaintiff. Hewould request for his contribution

he be released from any further claims of Hartford or anyone else.

Uponreceipt of this | etter, Hartford’ scounsel sent a letter to Mr. Turner asking him to darify who
was the dient “Scott” referenced in the letter. Counsel’s letter stated:  “This entire matter has been
pending and Hartford hasincurred expensesindefending this matter based uponyour dedining to represent
Hartford and based uponyour prior opinion to usthat P & H Cattle Company does not have any ligbility
on the bond. It is very unsettling to have a complete shift of opinion after those expenses have been
incurred and astrid isapproaching.” Theletter further requested that Mr. Turner provide datesto schedule
ameeting to more fully discuss the matter.

On June 4, 2004, Hartford's counsel and bond claims manager, counsd for Tim Reece, counsd
for Olma and Vema Peak, and counsd for P & H Cattle atended a meeting in Emporia, Kansas.
Following that meeting, Hartford sent lettersto counsdl for P & H Cattle and counsdl for Olmaand Vema
Peak to follow up and confirmthe discussons hed at the June 4 meeting. The June 11 letter to Olmaand

Vedma Peak stated that “[w]e discussed the merits of the case brought by AaronWilkey and it was agreed

by dl parties that the case should be resolved rather than risk the full judgment plus interest (and possible



attorneys fee) in favor of the plantiff on the bond.” Hartford's June 11 letter to P & H Cattle stated
“[during our mesting, it was discussed that you believed a settlement of $75,000-$100,000 would be a
good settlement under the factsin this case.”

On June 16, 2004, Hartford's counsel sent a letter to counsdl for Olma and Velma Peek that
stated: “ItisHartford' sintent to contact the plaintiff’ sattorney and make aninitid offer to them of $60,000
in order to settle the claims and release the bond.”

OnJdune 18, 2004, counsel for Olma and Velma Peak responded to Hartford' s letter, Sating that
they declined to contribute to any settlement at the present time.

On June 21, 2004, Hartford's counsel sent a letter to counsd for P & H Cattle and counsdl for
Olma and Vdma Peak acknowledging thet it had offered Wilkey $60,000 to setle the case and that
counsd for Hartford anticipated hearing from Wilkey’ s atorney shortly.

On June 22, 2004, Hartford notified counse for Olmaand Velma Pesk that it had settled aclaim
brought upon the Bond in the Wilkey Action for $75,000. Said sum was paid on or about June 30, 2004.

On August 5, 2004, Tim Reece paid Wilkey the equivdent of $10,889 to settle Wilkey's Claim
agang him.

On January 3, 2005, Hartford commenced the instant action against P & H Cattle; Emporia
Livestock; OlmaV. Peak; Velma M. Peak; Tim Reece d/b/a Reece Cattle Company; the OlmaV.Pesk
and Velma M. Peak Irrevocable Trugt (the “ Peak Trust”); and the Peak Trust’s co-trustees, Amby Scott
Peak; Virginia L. Morris, and Chrysanne M. Hasdhorst. Hartford clams that, as a named defendant in
the Wilkey Action, it was compelled to defend itsdf and thereby incur legd fees and expenses. In Count

| of its Complaint, Hartford asserts a dam for contractua indemnity under the Generd Indemnity
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Agreement againg the Peak Indemnity Defendants. In Count 11, it assertsaclaim for common law implied
indemnity againg Tim Reece d/b/a Reece Cattle Company. In Counts|ll and IV, it seeks to set asde
fraudulent conveyances under commonlaw and K.S.A. 33-201 et seg. agang OmaV. Peak, VelmaM.
Peak, the Peak Trust; and the Peak Trust co-trustees (collectively the “ Peak Trust Defendants’). In thar
Answer, the Peak Indemnity Defendantsand Peak Trust Defendantsassert a counterclam againg Hartford
for negligence, and a cross dam for implied indemnity againgt Defendant Tim Reece d/b/a Reece Cattle
Company.
. Sandard for Summary Judgment

Summary judgment is proper if the pleadings, depostions, answers to interrogatories, and
admissons onfile together with afidavits, if any, show that thereisno genuine issue regarding any materid
fact and that the moving party is entitled to judgment as amatter of law.®  In applying this standard, the
court views the evidence and dl reasonable inferences therefrom in the light most favorable to the
nonmovingparty.* A factis“materid” if, under the applicable substantive law, it is“ essentia to the proper
disposition of theclam.”™ Anissue of factis“genuing’ if “thereis sufficient evidence on each side so that
araiond trier of fact could resolve the issue either way."®

The moving party bearsthe initid burden of demongratinganabsenceof agenuine issue of materid

3Fed. R. Civ. P. 56(c).
“Spaulding v. United Transp. Union, 279 F.3d 901, 904 (10th Cir. 2002).

*Wright ex rel. Trust Co. v. Abbott Labs., Inc., 259 F.3d 1226, 1231-32 (10th Cir. 2001)
(cting Adler v. Wal-Mart Stores, Inc., 144 F.3d 664, 670 (10th Cir. 1998)).

°Adler, 144 F.3d at 670 (citing Anderson v. Liberty Lobby, Inc., 477 U.S. 242, 248 (1986)).
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fact and entitlement to judgment as amatter of law.”  In atempting to meet that standard, a movant that
does not bear the ultimate burden of persuasion at trid need not negate the other party’ sdaim; rather, the
movant need Smply point out to the court alack of evidencefor the other party on an essential element of
that party’sclaim.®

Once the movant has met thisinitid burden, the burden shifts to the nonmoving party to “set forth
soecific facts showing that thereis agenuine issue for trid.”®  The nonmoving party may not smply rest
upon its pleadings to sAtisfy its burden.’® Rather, the nonmoving party must “set forth specific facts thet
would be admissible in evidence in the event of tria from which a rationa trier of fact could find for the
nonmovant."**  To accomplish this, the facts must be identified by reference to affidavits, deposition
transcripts, or specific exhibits incorporated therein.*2

Findly, the court notes that summary judgment is not a*“disfavored procedura shortcut;” rather,

it isan important procedure “ designed ‘ to secure the just, Speedy and inexpensive determination of every

"Spaulding, 279 F.3d at 904 (citing Celotex Corp. v. Catrett, 477 U.S. 317, 322-23
(1986)).

8Adamsv. Am. Guar. & Liab. Ins. Co., 233 F.3d 1242, 1246 (10th Cir. 2000) (citing Adler,
144 F.3d at 671).

® Spaulding, 279 F.3d at 904 (citing Matsushita Elec. Indus. Co. v. Zenith Radio Corp.,
475 U.S. 574, 587 (1986)); see also Anderson, 477 U.S. at 256; Celotex, 477 U.S. at 324.

Anderson, 477 U.S. at 256; Eck v. Parke, Davis & Co., 256 F.3d 1013, 1017 (10th Cir.
2001).

"Mitchell v. City of Moore, Okla.,, 218 F.3d 1190, 1197 (10th Cir. 2000).
2|d.
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action.’”3
1. Jurisdiction

In their Response and Objection to Hartford’ s Motion for Partid Summary Judgment, the Peak
Indemnity Defendants request that the matter be dismissed for lack of jurisdictiona amount incontroversy.
They argue that the amount in controversy requirement, as required by 28 U.S.C. § 1332(a), is not met
in this case because Hartford settled the Wilkey Action for $75,000 to the penny and it is not entitled to
recover its clam for attorneys fees and codts.

Section1332(a)(1) of Title 28 of the United StatesCodegrantsfederal courtsjurisdictionover avil
actions where the matter in controversy exceeds the sum or vaue of $75,000 and there is diversity of
citizenship.** For purposes of federd diversity jurisdiction, the determinaionof the vaue of the matter in
controversy isafedera question to be decided under federd standards, athough the courts must look to
state law to determine the nature and extent of the right to be enforced in a diversity case.®

The United States Supreme Court in St. Paul Mercury Indemnity Co. v. Red Cab Co.,*° set forth
the legd certainty rule governing dismissd for falure to exceed the statutory jurisdictional amount:

The rule governing dismissal for want of jurisdiction in cases brought in the federd court

isthat, unlessthe law gives adifferent rule, the sum clamed by the plaintiff controls if the

clamis gpparently made in good faith. It must gppear to alegd certainty that thedam is

redly for less than the jurisdictiond amount to judtify dismissal. The inahility of plaintiff to
recover an amount adequate to give the court jurisdiction does not show his bad faith or

BCelotex, 477 U.S. at 327 (quoting Fed. R. Civ. P. 1).

1428 U.S.C. § 1332(3).

®Horton v. Liberty Mut. Ins. Co., 367 U.S. 348, 352-53 (1961).
16303 U.S. 283, 288 (1938).
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oust thejurisdiction. Nor doesthefact that the complaint disclosesthe existence of avdid

defense to the claim. But if, from the face of the pleadings, it is apparent, to a legd

certainty, that the plantiff cannot recover the amount clamed or if, from the proofs, the

court is satisfied to a like certainty that the plaintiff never was entitled to recover that

amount, and that his clam was therefore colorable for the purpose of conferring

juridiction, the suit will be dismissed. Events occurring subsequent to the inditutionof suit

which reduce the amount recoverable below the statutory limit do not oust jurisdiction.’

Under the legd certainty rule, pleading damagesinexcessof the amount incontroversy requirement
inthe complaint issuffident to satisfy the jurisdictiona requirement unlessit appearsto alegd certainty that
the plaintiff in good faith cannot claim that amount.® “The test to determine amount in controversy is not
the sum ultimately found to be due, but the sum demanded in good faith.”*°

In this case, Hartford prays for judgment againgt the Peak Indemnity Defendants for the total sum
of $117,076.94 as of December 30, 2004, subject to increase for continued accrua of interest; for
prgudgment interest; for its atorneys fees and expenses of litigation of the within litigation; and for the
costsof thisaction. The Court therefore finds that Hartford has pleaded damagesin excess of the amount
in controversy requirement sufficent to satisfy the jurisdictiond requirement. The Court denies the Pegk
Indemnity Defendants' request to dismissthis case for lack of subject matter jurisdiction.

V. Liability under the General Indemnity Agreement

Hartford seeks summary judgment on its contractual indemnity (Count 1) clam againgt the Peak

Indemnity Defendants because it contends the uncontroverted material facts establish that the Peak

Y|d. a 288-90 (internd citations omitted).

8. Paul Mercury, 303 U.S. at 288-89; Adamsv. Reliance Sandard Life Ins. Co., 225
F.3d 1179, 1183 (10th Cir. 2000); F & SConst. Co. v. Jensen, 337 F.2d 160, 162 (10th Cir.
1964).

19Gibson v. Jeffers, 478 F.2d 216, 220 (10th Cir. 1973).
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Indemnity Defendantsarejointly and severdly liable under the Genera Indemnity Agreement for the loss,
lighility, and damages and expenseswhichit incurred because of having furnished the Bond, because of the
falure of the Peak Indemnity Defendantsto discharge their obligations under the agreement, or inenforcing
the provisons of the Genera Indemnity Agreement.

A. Whether the General Indemnity Agreement isa valid and enfor ceable contract

The Peak Indemnity Defendants contend that the General Indemnity Agreement is not avdid and
enforceable contract. They make two argumentsinsupport of their contention. Firs, they argue thet the
Generd Indemnity Agreement is not avalid and enforcegble contract because Hartford failed to sign the
document. Second, they argue that the agreement is not a valid contract because no consideration was
given for the execution of the agreemen.

1 Lack of Hartford' s signature
The Generd Indemnity Agreement appears to be a form, boilerplate document created by

Hartford. It was signed by Vema Peak and OlmaV. Peak, intheir individud capacities, and by OlmaV.
Peak, in his capacity as president of P & H Cattle and Emporia Livestock. Thereisno indication that any
representative signed the Genera Indemnity Agreement on behalf of Hartford. Hartford's name and
trademark, however, do gppear at the top of the document. The Peak Indemnity Defendants argue that
Hartford' sfalure to sign the Generd Indemnity Agreement rendersit invaid and unenforceegble.

Kansas lav? recognizes that “[s]ignature is not dways essentia to the binding force of an

2Because this court is Stting in diversity, the court will apply Kansaslaw. Commerce Bank,
N.A. v. Chryder Realty Corp., 244 F.3d 777, 780 (10th Cir. 2001).
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agreement.”?* The object of a signature is to show mutuality or assent, but these facts may be shown in
other ways, and unless a contract is required by statute or arbitrary rule to be in writing, it need not be
sgned, provided it is accepted and acted on.?? A written contract, not required to be in writing, is vaid
if one of the parties Signs it and the other acquiesces therein.? Acceptance of a contract by assenting to
itsterms, holding it and acting uponit, may be equivaent to aformal execution by one who did not signit.2*

In this case, the Court findsthat Hartford’ s signature was not necessary for the Genera Indemnity
Agreement to beavaid and enforceable contract. The Court knows of no principle of contract law, and
the Peak Indemnity Defendants have cited none, requiring a surety to Sgn its own indemnity agreement.
Even under the Kansas statute of frauds,?® which does not apply to indemnity agreements,® the only
sgnature required is that of the party against whom the contract is to be enforced.?” As Hartford is the
party seeking to enforce the Generd Indemnity Agreement, a document drafted by Hartford upon which
its trademark and name appear at the top of the document, the Court holds that Hartford' s Sgnature was

not required for it to be valid and enforceable.

?!Fey v. Loose-Wiles Biscuit Co., 147 Kan. 31, 75 P.2d 810, 812 (1938).
2275 P.2d at 812.
2d.

24|d. See also Atlantic Banana Co. v. Sandard Fruit & SS. Co., 493 F.2d 555, 559 (5th
Cir. 1974) (where one party drafts and presents a contract and the other signs, the contract isvaid and
binding upon the offeree even where the offeror fallsto sign).

»K.S.A. 33-106.
%patton v. Mills, 21 Kan. 163, 1878 WL 868 (1878).
?’K.S.A. 33-106.
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2. Lack of consideration

The Peak Indemnity Defendants aso argue in thar response to Hartford' s Motion for Partial
Summary Judgment that the General Indemnity Agreement is not a vaid contract because there was no
consderation given for the execution of the agreement, as no bond was contemporaneoudy executed at
the time of, or after execution, of the Generd Indemnity Agreement.

It iswell settledthat every contract requires considerationto be enforceable.® Under Kansas|aw,
awrittencontract is presumed to be based uponvalid consideration.?® K.S.A. 16-107 providesthat “[d]ll
contractsin writing, signed by the party bound thereby, or his authorized agent or attorney, shdl import a
condderation.” Under thisstatute, the existence of consideration ispresumed, and thelack of consideration
is an affirmative defense whichmust be proven by the defendant through substantial competent evidence.

Aslack of consderationis an afirmetive defense, the Peak Indemnity Defendants have the burden
of radng and edablishing that defense. Although the Pesk Indemnity Defendants raise lack of
congderation as a defense in their response to the Motion for Partid Summary Judgment, they faled to

assert this dfirmative defense in thar Answer and Counterclam (doc. 6). Their falure to raise lack of

First Nat'| Bankshares of Beloit, Inc. v. Geisel, 853 F. Supp. 1344, 1351-52 (D. Kan.
1994) (citing Flight Concepts Ltd. P’ ship v. Boeing Co., 819 F. Supp. 1535, 1553 (D. Kan. 1993);
Sateex rel. Ludwick v. Bryant, 237 Kan. 47, 697 P.2d 858, 861 (1985); Belt v. Shepard, 15 Kan.
App. 2d 448, 808 P.2d 907, 911 (1991)).

#Beech Acceptance Corp., Inc. v. Air Ky. Airlines, Inc., No. 89-1068-K, 1990 WL 37930,
at *3 (D. Kan. Mar. 16, 1990).

Bryant, 237 Kan. at Syl. 2, 697 P.2d at 859.
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condderation as a defense in their answer waives the defense®  Even if they had raised lack of
congdderationasadefenseinthar Answer, the Peak Indemnity Defendants argument isunavailing because
the second paragraph of the Generd Indemnity Agreement expresdy states what consideration was
provided in exchange for the agreement. “By execution of this Agreement, the Indemnitors expresdy
warrant their materia or beneficid interest in such Bonds, and inconsideration of the furnishing, procuring
or continuing of such Bonds, and other good and valuable consderation, . . . . " The Court, therefore,
holds that the Peak Indemnity Defendants have failed to establish that the Generd Indemnity Agreement
lacked congderation. The Generd Indemnity Agreement is avaid and enforceable contract.

B. Whether the General Indemnity Agreement indemnifies Hartford for losses it
incurred as surety dueto Wilkey’s claim under the Bond

1. Bond number referenced in Complaint

The Peak Indemnity Defendants argue that the General Indemnity Agreement, under which
Hartford seeks indemnification, does not cover the specific bond number identifiedinHartford’ sComplaint.
They point out that Hartford’ s Complaint seeksto recover on bond number 453990; however, that bond
expired on June 12, 1991, when it was replaced by bond number 4642567. They dam that Hartford
cannot assert a dam againg a bond that expired on June 12, 1991 for a transaction which occurred in
2001.

Hartford maintains that the Generd Indemnity Agreement, the basisfor its contractud indemnity

dam againg the Peak Indemnity Defendants, gppliestodl bondsit issued as surety. Hartford explainsthat

31See Federal Deposit Ins. Corp. v. Cent. Air Control, Inc., 785 F. Supp. 898, 901 (D.
Kan. 1992) (defendants failure to raise affirmative defense of lack of consideration in their answer
waived the defense).
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bond number 453990 was the origina bond issued in 1985 and that it was replaced at its expiration by
bond number 4642567. Thetop of thefirst page of bond number 4642567 reflects thiswith thefollowing
statement: “This is a True Replacement Bond 4539990* Hartford Accident and Indemnity Company
dated June 12, 1985.”

The Court has reviewed the Complaint and the Bond under whichthe Wilkey Clamarose (Bond
4642567) and findsthat Hartford' sfalureto specificdly reference bond number 4642567 inits Complaint
isnot determinative of whether it can seek and obtain indemnification on the sums expended in defending
and stling the Wilkey Clam from the Peak Indemnity Defendants under the Genera Indemnity
Agreement. The Generd Indemnity Agreement does not limit its gpplicability to specific bond numbers.
Furthermore, it is apparent to the Court, from the pleadings filed in this case, that dl parties should be
aware that Hartford is seeking to collect sumsit expended in settling and defending the Wilkey Claim on
Bond 4642567, not withstanding its reference to Bond 453990 in its Complaint. Moreover, this defect
could be easily cured by amendment of its Complaint to reference Bond 4642567.

At this advanced stage of litigation, when dl parties should be aware that Hartford is seeking to
collect sums it expended in sttling and defending the Wilkey Claim on Bond 4642567, not withstanding
itsreferenceto Bond 453990 inits Complaint, the Court will construe Hartford’ sreferenceinits Complaint
to Bond 453990 to include the Bond' s subsequent replacement bond, Bond 4642567.

The Peak Indemnity Defendants dso argue that Hartford' s attempt to amend Bond 453990 to

indude Tim Reece d/b/a Reece Cattle Company only applied to Bond 4642567. They state that the

32The Court assumes that the additiona “9” in the number referenced a the top of the bond is
merely atypographicd error and was meant to be “453990.”
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amendment was dated January 17, 1995, and occurred after the expiration of Bond 453990 on June 12,
1991. They arguethat any attempt to amend Bond 453990 was ineffective to include Tim Reece d/b/a
Reece Cattle Company.

Because the Court findsthat the Complaint’ sreferenceto Bond 453990 instead of Bond 4642567
iSs not determinative of whether Hartford can seek and obtain indemnification on the sums expended in
defending and settling the Wilkey Clam fromthe Peak Indemnity Defendants under the Genera Indemnity
Agreement, this argument is unavalling. Because the Court is congtruing any reference to Bond 453990
to includeitsreplacement Bond 4642567, the Peak Indemnity Defendants argument that the January 17,
1995 Rider adding Tim Reece d/b/a Reece Cattle Company as a clearee to Bond 4642567 is ineffective
no longer gpplies.

2. Whether the General Indemnity Agreement, by its own terms, appliesto the
Bond under which Wilkey submitted a claim

The Peak Indemnity Defendants next contend that the Genera Indemnity Agreement providesno
coverage because itsownlanguage limitsits gpplicability to bonds onwhichany Peak Indemnity Defendant
“ether acts solely or asamember of apartnership or ajoint venture” They argue that none of them was
acting solely or asamember of a partnership or joint venture with Tim Reece d/b/a Reece Cattle Company
at the time of the February 14, 2001 transaction that resulted in the Wilkey Clam under the Bond. Thus,
they contend that the Genera Indemnity Agreement does not apply here.

The rulesgoverning the interpretations and construction of indemnity contracts are no different than
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thoserating to other typesof contracts.® In congtruing acontract of indemnity and determining therights
and liabilities of the parties thereunder, the important issue to be determined isthe intention of the parties,
and effect should be given to that intention if such can be done consistently with lega principles®* The
cardind rule of contract construction requires a court to determine the parties’ intent fromthe four corners
of the document by congtruing dl provisions together and in harmony witheach other rather thanby critica
andyss of a angle or isolated provison, and reasonable rather than unreasonable interpretations are
favored.® Unlessacontract is ambiguous, its meaning must be determined solely from its four corners.®®
Whether awritteninstrument isambiguousis a questionof law.*”  Languagein acontract isambiguousonly
when the words used to express the meaning and intentionof the parties are insuffident inthat the contract
may be understood to reach two or more possible meanings.®

The garting point for determiningwhether the General Indemnity Agreement indemnifiesHartford's
losses resulting from the Wilkey Claim and Action under the Bond is Section 1 of the Generd Indemnity

Agreement. That section providesthat “[t]his Agreement gppliesto al Bonds executed by the Surety (1)

%3Chetopa Sate Bancshares, Inc. v. Fox, 6 Kan. App. 2d 326, 331, 628 P.2d 249, 255
(1981).

3d. (citing Missouri Pac. R.R. Co. v. City of Topeka, 213 Kan. 658, 662, 518 P.2d 372
(2973)).

%Lauck Oil Co. v. Breitenbach, 20 Kan. App. 2d 877, Syl.1 2, 893 P.2d 286 (1995).

¥Kansas Gas & Elec. Co. v. Kan. Power & Light Co., 12 Kan. App. 2d 546, 551, 751
P.2d 146 (1988).

3’0’ Bryan v. Columbia Ins. Group, 274 Kan. 572, 576, 56 P.3d 789 (2002).
BHavens v. Safeway Stores, 235 Kan. 226 Syl. 1 2, 678 P.2d 625 (1984).
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on which any Indemnitor either acts solely or as a member of a partnership or a joint venture, or (2) in
connectionwithwhichany Indemnitor acts as aslent partner or aslent joint venturer.” The Court further
focuses on the language “[t]his Agreement gpplies to dl Bonds. . . on which any Indemnitor ether acts
soldy or as a member of apartnership....” Theissueinthe Court’s view is the meaning of the word
“acts.” Doestheword “acts’ refer to the act of procuring the bonds or doesit refer to the act that triggers
coverage under the bond and thereby gives rise to a clam for indemnification? If the word “acts’ is
interpreted to mean the act of procuring abond from the surety, then the Generd Indemnity Agreement
would gpply to the Bond if one of the Peak Indemnity Defendants acted to procure the Bond. If theword
“acts’ isconstrued to meanactsthat trigger abond dam, however, thenthe Genera Indemnity Agreement
would not gpply to the Bond in this case unless Hartford demonstrated that one of the Peak Indemnity
Defendants acted solely or as amember of a partnership or ajoint venture with Tim Reece d/b/a Reece
Cattle Company in the underlying cattle transaction that triggered the Wilkey Clam under the Bond.

The Peak Indemnity Defendants argue that under the plain meaning of this section, in order for the
Generd Indemnity Agreement to apply to the Bond, one of the Peak Indemnity Defendants must have
acted on its own, or as member of a partnership, joint venture or as aslent partner or joint venture with
Tim Reece d/b/a Reece Cattle Company with respect to the transaction that triggered a daim under the
Bond. They further argue that the Section |1 language is a condition precedent to triggering coverage and
tha Hartford has not established that any of the conditions precedent have been satisfied.

Hartford argues that the Section 11 language does not limit its gpplicability as argued by the Pesk
Indemnity Defendants. Instead, the subject phrases “ on which any Indemnitor either acts soldly or as a

member of a partnership or ajoint venture’” and “in connection with which any Indemnitor acts asa slent
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partner or adlent joint venturer” expand rather than restrict the definition of what bonds are covered by
the Generd Indemnity Agreement. They go to the question of what bonds might trigger ligbility for the
indemnitorsinthe context of the legd relationship of the indemnitorsto each other in transactions that might
be bonded in avariety of commercid settings.

Under Hartford' sinterpretation of sectionll, the Genera Indemnity Agreement appliesto the Bond
because P & H Cattle was acting soldy for itsdf when it procured the Bond from Hartford. According
to Hartford, the questionof whether P & H Caitle was acting asa partner or joint venturer with Tim Reece
d/b/a Reece Cattle Company in the cattle dealings that triggered ligbility under the Bond plays no part in
the anayss.

The Court will congtrue dl provisons of the Genera Indemnity Agreement together and inharmony
with each other rather than criticdly anadyzing asingle or isolated section. Doing 0, the Court interprets
Section II’sreference to “acts’ to mean the indemnitor’s acts of procuring a bond from the surety. Two
reasons support this interpretation.  Fird, this interpretation is consstent with other provisons of the
Generd Indemnity Agreement, whichusethe * procure’ language. The preamble to the Genera Indemnity
Agreement dtates that “[o]ne or more of the .. . . Indemnitors has requested or may request Hartford . . .
to furnish or procure or continue contracts of suretyship, guaranty or indemnity, or other obligatory
indruments, herein cdled “Bonds’. . . .” (emphass added). The preamble’s provison addressing
consderation further provides “in condderation of the furnishing, procuring or continuing of such Bonds
...." (emphasis added). Second, this interpretation is consstent with other provisons of the Genera
Indemnity Agreement, which contain language appearing to broaden the scope of the agreement to

encompass dl of the bonds issued by Hartford. Section 1V satesthat the Genera Indemnity Agreement
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“isacontinuous Agreement which remainsin full force and effect asto every Bond issued by the Surety.”
This interpretation is more reasonable than the one advanced by the Peak Indemnity Defendants.

Under this interpretation of Section 11, the General Indemnity Agreement applies to al bonds
executed by Hartford on which any Peak Indemnity Defendant acted to procure. The record establishes
that P & H Cattle acted to procure the Bond under whichthe Wilkey Clamarose. No party disputesthat
P & H Catle was a registered livestock marketing agency or deder required to be bonded under the
Packers and Stockyards Act or that Hartford issued the Bond on P & H Cattle' s behaf. Moreover, the
preamble to the Generd Indemnity Agreement recites that the Peak Indemnity Defendants “requested or
may request Hartford . . . to furnish, procure or continue contracts of suretyship, guaranty or indemnity,
or other obligatory indruments. . . .” Based on these facts, the Court can reasonably infer that one of the
Peak Indemnity Defendants acted to procure the Bond issued on behdf of P& H Cattle from Hartford.

Inaccordance withthe Court’ s determination that Section 11 of the Generd Indemnity Agreement
goplies to dl Bonds executed by Hartford on which one of the Peak Indemnity Defendant acted in
procuring the Bond, the Court concludes as a matter of law that the Generd Indemnity Agreement, by its
own terms, gpplies to the Bond under which Wilkey's clam arose.

C. Whether a genuine issue of material fact exists as to whether Hartford acted
reasonably and in good faith as surety in settling the Wilkey Claim and Action

Having concluded that the Generd Indemnity Agreement covers the Bond under which Hartford
expended sums in sdttling and defending the Wilkey Claim and Action, the Court next must determine
whether Hartford acted reasonably and in good faith as surety in settling the Wilkey Claim and Action.

Hartford contends that it has fulfilled its implied obligation of good faith and fair deding as surety
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onthe Bond by demondtrating that its conduct withregard to the bond daimwasreasonable. It arguesthat
the uncontroverted facts of this case show that reasonableness has been established as a matter of law.
It asserts that there are no genuine issues of materid fact that the Pesk Indemnity Defendants refused to
ether settle the Wilkey Action directly with Wilkey or request that Hartford defend the Wilkey Claim by
posting collaterd to cover potentid losses to Hartford. It submits that, as a matter of law, it has
demondtrated the utmost good faith and fair dealing, thus meeting the standard of reasonableness.
InHartfordv. Tanner,* the K ansas Court of Appeds affirmed the tria court’ saward of summary
judgment againg a surety based on its finding that the surety’s actions in paying the bond clams were
unreasonable® In its opinion, the court directly addressed the issue of what good faith standard should
be used to determine the implied obligation of asurety seeking to enforce an indemnity agreement.  After
discussng how various jurisdictions have addressed the good faith obligation of a surety seeking
indemnification, the court agreed with the cases holding that the implied covenant of good faith requiresa
surety seeking indemnification to show that its conduct was reasonable® Applying this reasonableness
standard to the surety’s conduct, the court found that the surety had failled to conduct a thorough
invetigation, and Smply paid the bond daims and sought indemnification.*? The court noted that the surety

made no atempt to mitigate the clams on the bonds and had even paid the daims after the indemnitor had

3922 Kan. App. 2d 64, 72-74, 910 P.2d 872, 878-79 (1996).
“1d. at 79, 910 P.2d at 882.
“d. at 76, 910 P.2d at 880.
*|d. at 76, 910 P.2d at 881.
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filed a petition of protest.*®

Thus, under the law established by Tanner, a duty of good fath is implied in indemnification
agreements, and that duty requires the surety to show that its conduct with regard to abond clam was
reasonable** Although the Tanner court did not set forth a specific list of factors for a court to consider
in evauating whether the surety’ s conduct in paying the bond dams was reasonable, certain factors can
be extracted from the case, such as the thoroughness of the investigation performed by the surety, the
cooperationor lack thereof by the principa,*® and whether the surety made attemptsto mitigatethe daims.

Keeping the Tanner principles in mind, the Court has reviewed the Affidavit of Hartford’s Bond
Clam Manager, Lana Glovach, aswell as the correspondence attached as exhibits A-1 through A-26 to
Hartford’' s Motion for Partid Summary Judgment. The Court finds that Hartford has demonstrated that
itsconduct was reasonable withregard to the Bond claim.  Firgt, the evidence demonstrates that Hartford
made repeated efforts in investigating Wilkey’ s claim on the Bond. Second, the evidence shows that the
Peak Indemnity Defendants did little to cooperate with Hartford's requests for information.  Third, the
evidence supports afinding that Hartford made efforts to mitigatethe daimon the Bond. Fourth, thereis
no evidence that any of the Peak Indemnity Defendants advised Hartford that they opposed settlement of
the Wilkey Clam and Action.

1 Hartford' sinvestigation efforts and lack of cooperation by indemnitors

“d., 910 P.2d at 881.
“Id., 910 P.2d at 881.

“1d. at 76, 910 P.2d at 880 (citing John W. Hinchey, Surety’ s Performance Over Protest of
Principal: Considerations and Risks 22 Tort & Ins. L.J. 133, 149 (1986)).
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From the exchange of correspondence, it is clear that Hartford made repeated attempts obtain
information from Wilkey and the Peak Indemnity Defendants in investigating Wilkey’s Clam under the
Bond, notwithstanding the Peak Indemnity Defendants lack of responsveness to Hartford's inquiries.
Upon receipt of theinitid letter fromthe USDA submitting Wilkey’ sProof of Clam, Hartford sent a letter
dated May 14, 2001 to P & H Cattle, Olma Peak, and Vema Peak that transmitted the Proof of Claim
made by Wilkey and requested that, if the amount demanded was owed, they pay that amount directly to
Wilkey. If, on the other hand, they believed that the amount clamed was not owed, they wereto provide
adetalled narrative explaining their positiondong with supporting proof and documentation. Thisletter dso
asked for a description of the proposed course of action to resolve the matter. The letter additionaly
reminded P & H Cattle, Olma and Vema Peak that they had Sgned a Generd Indemnity Agreement and
that Hartford would look to each of them for any and dl losses liahility, damages, and expenses that it
incurred or sustained because of having furnished the Bond.

After recalving an one-paragraph letter from counsd purporting to be responding on behalf of P
& H Catle which stated that there was no coverage under the Bond and that the Wilkey Claim was
frivolous, Hartford sent a letter to Wilkey, stating that the investigation of his clam under the Bond was
ongoing. Theletter advised Wilkey that P& H Cattle daimed it did not act as a clearing agency for Tim
Reece with respect to the transaction in question and that Mr. Reece did not buy or sdll the cattle in
guestion, or earnor receive acommissonor other monieswithrespect to the cattle or the transaction. The
letter stated that both P & H Cattle and Reecedenied any liahility for the daim. Theletter requested copies
of documents and responses to requests for information from Wilkey.

Wilkey theresfter sent Hartford a letter that questioned some of Hartford's earlier claims and
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assartions. The letter also provided responses to Hartford's earlier requests for additiond information.
Upon receipt of Wilkey's response, Hartford sent lettersto P & H Cattle and Tim Reece asking for “a
detailed writtenresponseto [Wilkey' s| June 20th letter, both factudly and legdly.” In the letter, Hartford
asked P & H Catle and Tim Reece to provide competent evidence, such as an affidavit, and
documentation supporting their position that there was no liability under the Bond for the underlying
transaction.

After hearing nothing for threemonthsfromthe Peak Indemnity Defendants or Tim Reece, Hartford
sent another letter to Wilkey gtating that it wasdenying hisdamunder the Bond. Theletter sated, in part:
“Itisobvious that thereis aggnificant factua dispute between the parties, aswel as a genuine disagreement
asto the gpplicability of this bond to those disputed facts.” The record shows that Hartford or itscounsel
sent over fourteen letters to ether Wilkey or the Peak Indemnity Defendants regarding Wilkey’s daim
under the Bond. Based on the record, the Court therefore finds that Hartford made repeated attemptsto
investigate the Wilkey Clam and that the Peak Indemnity Defendants exhibited a low level of
responsveness to Hartford' s investigation attempts.

2. Mitigation efforts

The record a so establishes that Hartford made efforts to mitigatethe clam on the Bond from the
origind amount sought of $186,780 to the amount ultimately paid to settle Wilkey’s Claim, $75,000.
Wilkey's Proof of Claim onthe Bond sought to recover the $186,780 unpaid purchase pricefor hiscattle.
After Hartford denied his clam on the Bond, Wilkey brought the Wilkey Actionagainst Hartford, P & H
Cattle, and Tim Reece, again seeking the full $186,780 amount of the Bond dam.  Three years after

Hartford received notice of the Wilkey Claim, and after it received aletter from counsd for P & H Cattle
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that stated “the chances of successfully defending [Wilkey’ s daim againgt the bond are not good,” and
referenced counsd’s “pessmidic opinion concerning the outcome of the litigation,” Hartford began
discussons to settle the Wilkey Clam. It offered Wilkey $60,000 to settle the case, but ultimatdly settled
Wilkey's Claim under the Bond for $75,000. Thesefacts support the Court’ sfinding that Hartford made
efforts to mitigate the Wilkey Claim under the bond.
3. Opposition to Settlement

Lastly, the Court finds the Peak Indemnity Defendants have presented no evidence that they
protested or opposed settlement of the Wilkey Claim and Actionprior to Hartford' s settling the claim for
$75,000 on their behdf. Hartford's counsd and bond claims manager, counsd for Tim Reece, counsd
for Omaand Vema Pesk, and counsdl for P & H Cattle were dl present at the June 4, 2004 meeting in
Emporia, Kansas, where settlement of the Wilkey Claim and Action was discussed.  Following that
mesting, Hartford sent follow-up lettersto counsd for P & H Cattle and counsd for Olmaand Vema Peak
to confirm the settlement discussions held a the June 4 meeting.  The June 11 letter to Olmaand Vema
Peak confirming the June 4 discussions stated that * [w] e discussed the merits of the case brought by Aaron
Wilkey and it was agreed by al parties that the case should be resolved rather than risk the full judgment
plusinterest (and possible atorneys fee) in favor of the plaintiff onthebond.” The June 11 letter to P &
H Cattle stated “[d]uring our mesting, it was di scussed that youbelieved asettlement of $75,000-$100,000
would be a good settlement under the factsin this case”

Hartfordfollowedwithaletter to counsel for Olmaand Vdma Peak dated June 16, 2004, advisng
that “[i]t isHartford sintent to contact the [Wilkey’ 5] attorney and make an initid offer to themof $60,000

in order to settle the clams and release the bond.”  1n response, counsd for Olma and Velma Peak sent
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aletter to Hartford stating that they declined to contribute to any settlement at the present time.

Findly, ondune 21, 2004, Hartford sent aletter to counsel for P & H Cattle and counsd for Olma
and Vdma Peak acknowledging that it had offered Wilkey $60,000 to settle the case and that counsel for
Hartford anticipated hearing from Wilkey' s atorney shortly. Upon hearing nothing, the next day Hartford
notified counsd for Olmaand Vema Pesk that it had settled the Wilkey Action for $75,000.

These facts show that the Peak Indemnity Defendants had opportunities to object or protest
Hartford' s settlement of the Wilkey Claim and Action. There is no evidencein the record that any of the
Peak Indemnity Defendants communicated any opposition to the settlement negotiated on their behdf by
Hartford.

In ther response to Hartford's Motion for Partid Summary Judgment, the Peak Indemnity
Defendants do not expressy argue that Hartford’s conduct under the Bond claim was unreasonable.
Instead, the Peak Indemnity Defendants argue that they should not be held ligble under the Generd
Indemnity Agreement for sums Hartford expended in defending and settling the Wilkey Clam and Action
because (1) Tim Reece was not properly added to the dearing coverage of the Bond as he never filed an
goplication for regigration, (2) Wilkey's complaint in the Wilkey Action asserted a clam againg “Tim
Reece” not “Tim Reece d/b/a Reece Cattle Company,” (3) Wilkeymade adam againg Holmesand could
only collect onone bond claim, (4) Wilkey settled with Holmes and was estopped from recovering under
the Bond because he had aready recovered fromHolmes, (5) Wilkey’ scomplaint asserted adamagangt
“The Hartford Insurance Company,” rather thanthe correct name of “Hartford Insurance Company,” and
(6) Tim Reece was acting as Wilkey’ s agent in the underlying transactions.

The Court has carefully considered these arguments, and rgjectsthem. Under Tanner, a surety
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seeking to enforce an indemnity agreement need only show that its conduct with regard to the bond claim
was reasonable. A surety is not required, asimplied by the Peak Indemnity Defendants arguments, that
it show that the bond dam was vdid or that the bond claimant would have prevalled on its dlam against
the surety.*

The Court finds that based on the uncontroverted facts and competent evidence, Hartford has
demonstrated that its conduct was reasonable with regard to Wilkey's Clam under the Bond issued on
behdf of P & H Cattle and under which Tim Reece d/b/aReece Cattle Company waslised asa“ clearee”
on the bond. The Court will therefore grant summary judgment in favor of Hartford on the contractud
indemnity clam againg the Pesk Indemnity Defendants.

V. Whether Hartford is Entitled to Recover its Attorney Feesand Litigation Expenses

A. Whetherthe version of K.S.A. 58-2312 in effect at the time the Gener al Indemnity
Agreement was signed nullifies the attorney fee provision

As pat of itsclam for contractua indemnity (Count 1) under the General Indemnity Agreement,

“See Fidelity & Deposit Co. of Md. v. Bristol Sedl & Iron Works, Inc., 722 F.2d 1160,
1163 (4th Cir. 1983) (under the letter of the contract, surety had the right to reimbursement for
payments made in good faith, whether or not liability existed); Commercial Ins. Co. of Newark v.
Pacific-Peru Constr. Corp., 558 F.2d 948, 952 (9th Cir.1977) (argument that surety suffered no
actud liability under its bond and was therefore a“volunteer” provided no defense to indemnification
under the express language of the surety agreement); Fireman’s Fund Ins. Co. v. Nizdil, 709 F.Supp.
975, 977 (D. Or. 1989) (indemnification depends upon interpretation of the indemnity contract and not
on the vdidity or enforcegbility of the bond); United States for the Use of Int'l Brotherhood of Elec.
Workersv. United Pac. Ins. Co., 697 F. Supp. 378, 381 (D.ldaho 1988) (defendant cannot escape
ligbility by arguing he did not sgn the bond when he did sgn the surety agreement which isthe
document in question); Employers Ins. of Wausau v. Able Green, Inc., 749 F. Supp. 1100, 1103
(SD. Ha1990) (surety is entitled to reimbursement for payments made in good faith , regardless of
whether any ligbility actudly existed).
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Hartford seeksto recover, among other sums expended, its attorney fees and litigationexpensesincurred
in the Wilkey Action, as wdl as attorney fees and expenses of litigation incurred in the current action to
enforce the provisons of the agreemen.

The Generad Indemnity Agreement contains an attorneyfeeprovison. Section |1 of the agreement
provides that the Peak Indemnity Defendants will indemnify and hold Hartford harmless from “dl loss,
lidhility, damages and expensesinduding, but not limited to, court costs, interest and attorney’ sfees, which
the surety incurs or sustains (1) because of having furnished any Bond, or (2) because of the failure of an
indemnitor to discharge any obligations under this Agreement, or (3) in enforcing any of the provisions of
the Agreement.” The Peak Indemnity Defendantsdam, however, that Hartford is not entitled to recover
or dam attorney feesunder the Genera Indemnity Agreement because the verson of K.SA. 58-2312in
effect a the time the agreement was sgned nullified these type of attorney fee provisons.

At the time the Generd Indemnity Agreement was sgned by the Peak Indemnity Defendantsin
April 1993, K.S.A. 58-2312 provided, in pertinent part:

Heresfter it shal be unlawful for any person or persons, company, corporation or

bank, to contract for the payment of attorney's feesin any note, bill of exchange,

bond or mortgage; and any such contract or stipulation for the payment of

attorney'sfees shall be null and void; and that hereafter no court inthis state shdll

render any judgment, order or decree by whichany attorney'sfeesshdl be alowed

or charged to the maker of any promissory note, hill of exchange, bond, mortgage,

or other evidence of indebtedness by way of fees, expenses, costs or otherwise:

Provided, That in al existing mortgages wherein no amount is Sipulated as

attorney'sfees, not morethaneght percent on sums of two hundred and fiftydollars

or under, and not more than five percent on al sums over two hundred and fifty

dollars, shdl be dlowed by any court as attorney'sfees. And provided further, That
this act shal not apply to existing mortgages wherein any sum has been stipul ated
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as attorney's fees*’
K.S.A. 58-2312 was thereafter amended in 1994 and the provision that nullifiescontracts or stipulations
for the payment of attorney’ sfeesin notes, hills of exchange, bonds or mortgages was removed.

Hartford argues that K.S.A. 58-2312 does not nulify the attorney fee provision of the Generd
Indemnity Agreement because the verson of K.S.A. 58-2312 in effect at the time the agreement was
sgned, by its plain language, only appliesto notes, bills of exchange, bonds, or mortgages. Nowherein
the statute does it reference indemnity agreements, which are quite distinct from notes, mortgages, and
other credit agreements.

The Peak Indemnity Defendants cite the Kansas Court of Appeds decison, Ryco Packaging
Corp. v. Chapelle Int’l, Ltd.,”® in support of their argument that the pre-1994 K.SA. 58-2312 nullifies
the Generd Indemnity Agreement’ s atorney fee provison. Ryco involved a guaranty agreement with a
provison that the guarantors would be liable for “all attorneys fees, court costs and other costs and
expensesincurred by Creditor inconnectionwiththe collectionof suchNote. . . or any renewd, extenson,
modificationor consolidationthereof.”* Inthat case, the court held that at thetime the guaranty agreement
at issue wassgned, K.S.A. 58-2312 nullified attorney fee provisons in guaranty contracts and made those

provisions vaid and unenforcesble™® The guarantors’ liability was therefore limited to the underlying debt

YK S.A. 58-2312 (emphasis added).

“8Ryco Packaging Corp. v. Chapelle Int’l, Ltd., 23 Kan. App. 2d 30, 926 P.2d 669 (1996).
“Id. at 42, 926 P.2d at 678.

|d. at 45, 926 P.2d at 679.
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and interest thereon. >

In re Dvorak,> Judge Robinson, sitting in her capacity as bankruptcy judge, directly addressed
the question of whether the language of pre-1994 K.S.A. 58-2312 precluded an award of attorney fees
under an indemnity agreement. The court andlyzed the statute' s reference to “promissory note, bill of
exchange, bond, mortgage, or other evidence of indebtedness.”>® After athorough comparison of these
ingruments with anindemnity agreement, the court held that an indemnity agreement is materidly different
fromaguaranty agreement or asurety agreement, it isnot a“note’ within the meaning of K.S.A. 58-2312,
nor isit evidence of indebtedness or a“bond.”* The court held that the language of pre-1994 K.S.A. 58-
2312 nulifying atorney fee provisons in “promissory note, bill of exchange, bond, mortgage, or other
evidence of indebtedness’ did not gpply to attorney fee provisionsin an indemnity agreement.>

In accordance with Dvorak, the Court findsthat the pre-1994 version of K.S.A. 58-2312 does
not nullify the attorney fee provison of the Generd Indemnity Agreement.

B. What attor ney fees arerecoverable by Hartford?

Hartford also clams that as amatter of law, it is entitled to recover the attorney fees which it has
incurred inenforcing the terms of the Genera Indemnification Agreement. The Peak Indemnity Defendants

argue that the Generd Indemnification Agreement does not cover such codts.

>l1d., 926 P.2d at 679.

%2176 B.R. 929, 932 (Bankr. D. Kan. 1994).
¥d.

*d. at 932-34.

>|d. at 934.



Under Kansas law, the prevailing party inalawsuit may recover attorneys feeswhere the fees are
spedificaly authorized by statute or contract.®  Asthereisno statute authorizing an awvard of attorney fees
here, the Court must determine whether the Generd Indemnity Agreement authorizes an award.

Under the express terms of the Genera Indemnity Agreement, the Peak Indemnity Defendants
agreed to indemnify Hartford “from dl loss, liahility, damages and expenses induding, but not limited to,
court costs, interest and attorney’ sfees, whichthe Surety incursor sugstains (1) because of having furnished
any Bond, or (2) because of the fallure of an Indemnitor to discharge any obligations under this Agreement,
or (3) in enforcing any of the provision of the Agreement.”’

Thelanguage of the Generd Indemnity Agreement is clear that it covers court costs, interest and
attorney’ s fees which Hartford incurs or sugains “in enforcing any of the provison of the Agreement.”
Hartford istherefore entitled to recover its attorney fees, court costs, and interest incurred in enforcing its
right to indemnity from the Peak Indemnity Defendants. The parties are accordingly directed to comply
with D. Kan. Rule 54.2 regarding the procedure for awarding attorney’s fees® If the parties reach an
agreement with regard to the attorney fee amount, they shdl file an appropriate stipulationand request for
an order. If they are unable to agree, Hartford shall file the statement of consultation required by thisrule

and a supplemental statement itemizing the fees expended in defending the indemnified claim, negatiating

%Missouri Pac. R.R. Co. v. Kan. Gas & Elec. Co., 862 F.2d 796, 801 (10th Cir. 1988)
(cting Farmers Cas. Co. v. Green, 390 F.2d 188, 192 (10th Cir. 1968); Oak Park Inv. Co. v.
Lundy's, Inc., 6 Kan. App. 2d 133, 626 P.2d 1236, 1237 (1981)).

S’Emphasis added.

8Although D. Kan. Rule 54.2 sets forth the procedure for awarding statutory attorney’ s fees,
the Court will utilize the same procedure to determine the amount of attorney fees under the Genera
Indemnity Agreemen.
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the clam, settling the clam, and enforcing the provisons of the Generd Indemnity Agreement. Other
parties shal have 10 daysin which to file aresponse to the statement. The supplementa statement shdll
be supported by time records, affidavits, or other evidence.

V.  Peak Indemnity Defendants Counterclaim Against Hartford

Hartford adso requedts that the Court dismiss or grant summary judgment in its favor on the
negligence counterclaim asserted by the Peak Indemnity Defendants because the counterdlam issmply a
resatement of their affirmative defensesto liahility in the Wilkey Action.

In their counterclaim, the Peak Indemnity Defendants assert that Hartford was negligent in the
handling of the Wilkey Claim under the Bond. They daim that they had nothing to do withthe transaction
between Wilkey and Tim Reece and that only due to the negligence of Hartford inits handiing of the Wilkey
Claim, which resulted in Hartford settling the Wilkey Action, they suffered damages. The Peak Indemnity
Defendants response to Hartford' s Motion for Partid Summary Judgment does not address Hartford's
request for dismissal or summary judgment on their negligence counterclam.

Negligence exists where there is a duty owed by one personto another and a breach of that duty
occurs.® If recovery isto be had for such negligence, the party seeking to recover must show: (1) acausal
connection between the duty breached and the injury received; and (2) the party was damaged by the

negligence® Whether a duty exigts is a question of law.%? Whether the duty has been breached is a

¥Lay v. Sate Dept. of Transp., 23 Kan. App. 2d 211, 214, 928 P.2d 920, 923 (1996).
1d. at 214, 928 P.2d at 923.
®11d. at 215, 928 P.2d at 923-24.

36



question of fact.®2

Summary judgments are to be granted with caution in negligence actions®® This, however, does
not mean the moving party has to prove in its summary judgment motion that it was not negligent® A
moving party is entitled to preval if it could establishthat there was an absence of evidence to support the
non-moving party’scdam.®®  The United States Supreme Court articulated this principle when andyzing
the import of Federal Rules of Civil Procedure 56(a)-(c) in Celotex Corp. v. Catrett:%

In our view, the plain language of Rule 56(c) mandates the entry of summary judgment,

after adequate time for discovery and upon motion, againg a party who fals to make a

showing suffident to establishthe existenceof an dement essentid to that party’ scase, and

on which that party will bear the burdenof proof at trid. In such a Stuation, there can be

“no genuine issue asto any materid fact,” snceacomplete falure of proof concerning an

essentid dement of the nonmoving party's case necessarily renders dl other facts

immaterid. The moving party is “entitled to judgment as a matter of law” because the

nonmoving party hasfaled to make asufficient showing on an essential dement of her case

with respect to which she has the burden of proof.®’

Applying these standards, Hartford, the moving party, is not required to prove in its summary
judgment motionthat it was not negligent. Insteed, Hartford isentitled to prevail if it can establish thet there
is an absence of evidence to support the Peak Indemnity Defendants negligence counterclaim.

The Court finds that the Peak Indemnity Defendants have failed to make a showing sufficient to

%21d., 928 P.2d at 924.

Fettke v. City of Wichita, 264 Kan. 629, 632, 957 P.2d 409 (1998)

®4Crooks for Williamsv. Green, 12 Kan. App. 2d 62, 64, 736 P.2d 78, 80 (1987).
®|d. at 65, 736 P.2d at 80.

€477 U.S. 317, 322-23 (1986).

"1d.
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establish that Hartford owed them any duty, an element essentid to their negligence counterclam and on
which they bear the burden of proof at trid. Thisfalure of proof concerning an essentid dement of the
Peak Indemnity Defendants negligence dam renders dl other facts immaterid. Hartford is therefore
entitled to judgment as a matter of law because the Peak Indemnity Defendants have failed to make a
auffident showing onan essentia dement of their case withrespect to whichthey have the burden of proof.

The Court will therefore grant Hartford’s Motion for Partid Summary Judgment on the Peak Indemnity
Defendants counterclaim.

IT ISTHEREFORE ORDERED that Pantiff Hartford’ sMotionfor Partial Summary Judgment
(doc. 53) isgranted.

IT ISFURTHER ORDERED that the Court finds asamatter of law that the General Indemnity
Agreement is avaid and enforceable agreement between Hartford and the Peak Indemnity Defendants.
The Court further findsthat under the provisions of the Generd Indemnity Agreement, Hartford, as surety,
isentitled to recover its court costs, interest and attorney feesincurred in defending and settling the Wilkey
Clam and Action and in enforcing the provisons of the General Indemnity Agreement againgt the Peak
Indemnity Defendants.

IT ISFURTHER ORDERED that the parties are directed to comply with Didrict of Kansas
Rule 54.2 regarding the procedure for awarding attorney’s fees. If the parties reach an agreement with
regard to the attorney fee amount, they shdl file an appropriate stipulationand request for anorder. If they
are unable to agree, Hartford shdl file the statement of consultationrequired by this rule and a supplementa
gatement itemizing the fees expended in defending the indemnified dlaim, negatiating the daim, settling the
dam, and enforcing the provisons of the General Indemnity Agreement. Other parties shall have 10 days

38



in which to file a response to the statement. The supplemental statement shall be supported by time
records, affidavits, or other evidence.

IT ISFURTHER ORDERED tha summary judgment is granted against the Peak Indemnity
Defendants on their negligence counterclaim asserted againgt Hartford.

IT ISFURTHER ORDERED tha the jury trid setting of August 14, 2006 is hereby vacated.

A telephone status conferenceis scheduled for August 14, 2006 at 1:30 p.m. to discuss further action to

be taken on Counts 111 and IV of the Complaint.
IT1SSO ORDERED.
Dated this 28th day of July, 2006, in Kansas City, Kansas.
g David J. Waxse

David J. Waxse
U. S MAGISTRATE JUDGE

CC: All counsd
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