IN THE UNITED STATES DISTRICT COURT

FOR THE DISTRICT OF KANSAS

| N RE:
JON A. H CKS and AMY E. HI CKS,
Debt or s,

J. M CHAEL MORRI' S, Trustee,

Plaintiff, CIVIL ACTION

V. No. 05-1370-M.B

BCEI NG W CH TA CREDI T UNI ON;, JON
A. H CKS; AND AWY E. HI CKS,

Def endant s.

BOEI NG W CHI TA CREDI T UNI ON
Third Party Plaintiff,

V.
STATE OF KANSAS, DEPARTMENT OF

REVENUE, DI VI SI ON OF VEHI CLES,
Third Party Defendants.
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MEMORANDUM AND ORDER

This case cones before the court on appeal from the bankruptcy
court’s Menorandum Decision Ganting Trustee’'s Conplaint for Lien
Avoi dance. (Doc. 5, attach. 16). This court has jurisdiction
pursuant to 28 U.S.C. § 1334.

I. STANDARD OF REVIEW
In review ng an order of a bankruptcy court, findings of fact by

t he bankruptcy court will not be set aside unless clearly erroneous.

In re Fullnmer, 962 F.2d 1463, 1466 (10th Cr. 1992). |In this case,
the facts are stipulated. Conclusions of |aw are subject to de novo

review. Inre Millet, 817 F.2d 677, 678-79 (10th Cr. 1987).

IT. SUMMARY OF FACTS AND PROCEDURAL HISTORY




The parties have stipulated to the follow ng facts:

1. On Septenber 2, 2003, Debtors purchased a 1994 Ford
Expedition with the VIN of 1FMPU18L5XLC09309 (Ford) from
I nnovative Auto Sales. BWCU [Boeing Wchita Credit Union]
was granted a purchase noney security interest in the Ford.

2. On Septenber 2, 2003, Any Hicks signed a Notice of
Security Interest (NGSI) in favor of BWCU on the Ford.

3. BWU nailed a check in the ambunt of $52.50 for
recording fees to the KDOR with twenty-one NOSI forns,
including the one on the Debtors' Ford. The check was
deposi ted on Septenber 10, 2003.

4. KDOR [Kansas Departnent of Revenue] acknow edges
receiving the NOSI dated Septenber 2, 2003, from BWCU on
Sept enber 8, 2003.

5. On Cctober 22, 2003, the Debtors nmade a submni ssion
to the Kansas Departnent of Revenue in applying for title
on the Ford pursuant to K. S. A 8-135(b). This subm ssion by
the Debtors failed to note the lien of BWCU

6. A paper docunent denom nated "title" was
subsequently printed by the Kansas Departnent of Revenue,
indicating its "issue date" to be Decenber 1, 2003. This
docunment did not list the BWU or anyone else as a
| i enhol der. This docunent was nailed to the Debtors and it
was in their possession on the date of the bankruptcy.

7. From at |east Decenber 1, 2003, through My 26,
2004, the digital records of the Kansas Departnent of
Revenue showed the debtors to be the owners of the Ford,
with no |lien.

8. On Decenber 8, 2003, Debtors filed for Chapter 7
bankr upt cy protection.

9. On or about Decenber 18, 2003, Debtors nmde
subm ssion of docunents to the Kansas Departnent of
Revenue. This subm ssion of the Debtors listed the |ien of
the BWCU. The Debtors surrendered the Decenber 1, 2003
title to the Kansas Departnent of Revenue as part of this
subm ssi on.

10. On May 26, 2004, the BWCU s lien began to appear
on the digital records of the Departnment of Revenue, by
virtue of the second docunents subm ssion of the Debtors of
Decenber 18, 2003.

11. On May 7, 2004, the Debtors received their
di schar ge.
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(Doc. 5, attach. 16 at 3-4).

Uni ted St at es Bankruptcy Judge Dal e Sormers concl uded t hat BWCU s
lien was not perfected at the tinme the debtors filed for bankruptcy.
BWCU appeal s. KDOR, whil e | abel ed as appel |l ee, al so urges this court
to reverse the decision of the bankruptcy court.

III. ANALYSIS

The applicabl e Kansas statutes concerning vehicle registration

and titling read as foll ows:

An application for certificate of title shall be nade
by the owner or the owner's agent upon a form furnished by
the division and shall state all liens or encunbrances
t hereon, and such other information as the division may
require. Notwithstanding any other provision of this
section, no certificate of title shall be issued for a
vehi cl e havi ng any unrel eased |ien or encunbrance thereon,
unl ess the transfer of such vehicle has been consented to
in witing by the holder of the lien or encunbrance.

K.S.A 8-135(c)(1).

Upon sale and delivery to the purchaser of every
vehi cl e subject to a purchase noney security interest as
provided in article 9 of chapter 84 of the Kansas Statutes
Annot at ed, and anendnments thereto, the dealer or secured
party may conplete a notice of security interest and when
so conpl eted, the purchaser shall execute the notice, in a
formprescri bed by the division, describing the vehicle and
showi ng the nane and address of the secured party and of
t he debtor and ot her information the division  requires. The
deal er or secured party, within 20 days of the sale and
delivery, may nmail or deliver the notice of security
interest, together with a fee of $2.50, to the division
The notice of security interest shall be retained by the

divisionuntil it receives an application for a certificate
of title to the vehicle and a certificate of title is
Issued. The certificate of title shall indicate any

security interest in the vehicle. Upon issuance of the
certificate of title, the division shall mail or deliver
confirmation of the receipt of the notice of security
interest, the date the certificate of title is issued and
the security interest indicated, to the secured party at
t he address shown on the notice of security interest. The
proper conpletion and tinely mailing or delivery of a
notice of security interest by a dealer or secured party
shal | perfect a security interest in the vehicle described
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on the date of such nmailing or delivery. The county
treasurers shall nmil a copy of the title application to
the Kansas |ienhol der. Each county treasurer shall charge
the Kansas |ienholder a $1.50 service fee for processing
and mailing a copy of the title application to the Kansas
| i enhol der.

K. S. A 8-135(c)(5).

On and after January 1, 2003, when an assignnment of
title or manufacturer's statenent of origin indicates that
there is a lien or encunbrance on a vehicle or if a notice
of security interest has been filed with the division, the
division shall retain possession of such certificate of
title electronically and shall <create an electronic
certificate of title. The provisions of article 1 of
chapter 8 of the Kansas Statutes Annotated, and anmendnents
thereto, shall apply to an electronic certificate of title,
except as otherw se provided by statute or by rules and
regul ati ons adopted pursuant to subsection (b).

K.S. A 8-135d(a).

The parties agree that BWCU perfected its security interest in
the vehicle by properly conpleting and tinely mailing a notice of
security interest (NOSI). Sections 8-135(c)(1l) and (5) state that a
titleshall indicatethelieninterest. It is undisputed that neither
the “paper” or “digital” titles reflected BWU s lien during the
rel evant peri ods. Whet her these omissions were the result of
negligence is not an issue in this appeal. Rat her, the threshold
i ssue is whether the certificate of title issued on Decenber 1, 2003,
was “appropriate”, notwithstanding its failure to conply with the
mandatory requirenments of the statute regarding listing of a
| i enhol der on the title. A secondary issue is whether, in the event
the certificate of title was not “appropriate,” the security interest
created by the NOSI survived and was in effect when the debtors filed
for bankruptcy on Decenber 8, 2003.

In Md Am Credit Union v. Board of County Comirs of Sedgw ck
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County, 15 Kan. App.2d 216, 806 P.2d 479 (1991), the court of appeals
exam ned K S. A 8-135(c)(5) and determi ned that a security interest
is perfected when a lienholder files a NOSI, but that perfection is
valid only until the notation of the lien is present on the title.
ld. at 223. Md. Am clearly states that an “appropriate certificate
of title” must list all liens. 1d. at 219. There is no dispute that
the title did not list the BAWCU Iien and, accordingly, it was not an
appropriate certificate of title.

The Tenth CGircuit has interpreted K S.A 8-135 to provide a
| i enhol der with alternative routes of perfection.

Under Kan. Stat. Ann. 88 84-9-302(3)(c) (1996) and

8-135(c)(2) and (5) (1996), "there are two alternative ways

that a secured creditor on a notor vehicle can perfect its

security interest: (1) by having its lien noted on the

certificate of title which is then duly filed, or (2) by

filing a "notice of security interest' ("NOSI")."

In re Charles, 323 F.3d 841, 843 (10th Cr. 2003)(citing In re

Charles, 268 B.R at 577; accord Beneficial Fin. Co. of Kan., Inc. v.

Schroeder, 12 Kan. App.2d 150, 737 P.2d 52, 53 (1987).
There is no statute or case which states or holds that a lien
created by an NOSI is “lost” or ceases to exist or becones invalid if

an inappropriate or invalid certificate of title is issued,

undoubt edl y because such a result would be contrary to common sense.
The court finds that BWCU s interest in the vehicle was perfected upon
filing the NOSI and was not “lost” by the issuance of the

i nappropriate title.* BWU continued to have a perfected security

! This determination is based solely on the stipulated facts
presented in this case and thereforeis entitledtolittle or no val ue

as precedent. It is inportant to note that no unsecured creditors or
pur chasers have been prejudiced. Allowing the trustee to avoid BWCU s
[ien would result in “a wndfall to the unsecured creditors.” Inre
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interest in the vehicle. Thus, the bankruptcy court erred in granting
the trustee’s notion to avoid BWCU s |ien.
IV. CONCLUSION?

The bankruptcy court’s Menorandum Deci sion Granting Trustee's
Compl aint for Lien Avoidance (Doc. 5, attach. 16) is reversed and
this case is renmanded to the bankruptcy court.

A notion for reconsideration of this order is not encouraged.
Any such notion shall not exceed 3 doubl e-spaced pages and shall
strictly conply with the standards enunciated by this court in Coneau
V. Rupp, 810 F. Supp. 1172, 1174 (1992). The response to any notion
for reconsideration shall not exceed 3 doubl e-spaced pages. No reply

shal | be filed.

I T IS SO ORDERED
Dated this 26t h day of June 2006, at Wchita, Kansas.

Littlejohn, 519 F.2d 356, 359 (10th Cr. 1975).

2 KDOR has requested this court to certify a question to the
Kansas Suprenme Court. KDOR has not specified the exact question to
be certified, but essentially requests that this court seek
clarification fromthe Supreme Court as to when a secured party has
perfected its interest under K S. A 8-135(c)(5).

“Certification is a useful procedure comrended by the Suprene
Court.” Roane v. Koch Industries, Inc., et. al., 103 F. Supp.2d 1286,
1290 (D. Kan. 2000) (citations omtted). “It is well-established | aw
inthis circuit that certification is particularly appropriate where
the I egal question at issue is novel and the applicable state lawis

unsettled.” | d. “On the other hand, certification is never
conpel | ed, and should not ‘be routinely invoked whenever’ a new or
unsettled question of state lawis raised.” 1d. (quoting Copier By

and Through Lindsey v. Smth & Wesson Corp., 138 F.3d 833, 838 (10th
Cir. 1998)) (additional citation omtted). “Certificationis a matter
commtted to the federal court's sound discretion.” |d.

Based on the court’s interpretation of the rel evant statutes and
applicable case law, the court finds that certification is not
necessary. KDOR s request to certify a question to the Kansas Suprene
Court is therefore denied.
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s/ Monti Bel ot

Monti L. Bel ot
UNI TED STATES DI STRI CT JUDGE




