IN THE UNITED STATES DISTRICT COURT

FOR THE DISTRICT OF KANSAS

GUS VAKAS and CEORGE VAKAS,
Plaintiffs, CIVIL ACTION
V. No. 05-1317-M.B

TRANSAVMERI CA OCCl DENTAL LI FE
| NSURANCE CO. ,

Def endant .

N N N N N P P P P P

MEMORANDUM AND ORDER

Before the court are plaintiffs’ notion for summary judgnent
(Doc. 17.), defendant’s notion for summary judgnent (Doc. 25), and
plaintiffs’ notion to strike (Doc. 30). The notions have been fully
briefed and are ripe for decision. (Docs. 24, 26, 28, 29, 31.)
Plaintiffs’ notion for summary judgnment is DEN ED, defendant’s notion
for summary judgnent is GRANTED, and plaintiffs’ notion to strike is
DENIED in part and GRANTED in part, for the reasons stated herein.

This case arises froma dispute over a life insurance policy.
Plaintiffs Gus Vakas and Ceorge Vakas, both Kansas residents, allege
they are entitled to $323,000 as beneficiaries of a life insurance
policy taken on the life of their brother, John Louis Vakas, M D. (Dr.
Vakas). Defendant Transanerica Cccidental Life Insurance Conpany, an
| owa corporation, responds that the life insurance policy | apsed prior
to the death of Dr. Vakas. Def endant further responds that
plaintiffs’ claimis barred by the release in a settlenent of a class
action claim of which the policy at issue was i ncluded. Jurisdiction

in this court arises under 28 U. S.C. 8 1332.




I. FACTS

The following facts are uncontroverted. Life insurance policy
No. 93016561 was issued to Dr. Vakas by Transanerica Assurance
Conmpany, the corporate predecessor of defendant, in 1984. Dr. Vakas
desi gnat ed hi s not her, Thel ma Vakas, the beneficiary of the policy if
she was living, but otherwise plaintiffs were designated one-half
beneficiaries. Thel ma Vakas di ed on Novenber 3, 1994. Dr. Vakas died
on March 13, 2005.

Dr. Vakas paid a premium in the anount of $41,374.89 for the
policy. Wen Dr. Vakas nmade his initial prem um paynent, defendant
deducted a prem um expense charge and the remai ning net pren um was
deposited into the policy s gross val ue. The gross val ue accrued
interest daily and the interest earned was deposited into the gross
val ue on each anniversary date of the policy. On a nonthly basis,
def endant wi t hdrew a nont hl y deduction fromthe gross value to pay the
cost of insurance for the preceding thirty days, but only so |l ong as
there was gross value, net of policy |oans, sufficient to cover the
nont hl y deduction due.?

The policy stated that coverage may expire if “no prem uns are

! Plaintiffs’ reply asserts that the facts in this paragraph are
controverted. Plaintiffs claimthat because these facts are based on
a nonconpliant affidavit, the facts are not supported and therefore
must fail. The affidavit is by John Cox, a senior customer services
representative for defendant.

Plaintiffs argunment is fully addressed bel ow. Because the court
finds the affidavit to be fully conpliant with Federal Rule of Civil
Procedure 56(e), and because this is the only basis for plaintiffs
di spute wth defendant’s facts, the «court deens these facts
uncontroverted and di scusses them here. Further, the facts in this
paragraph are supported by the policy, which plaintiffs have
t hensel ves introduced as an exhibit to their nmotion for summary
j udgnent .
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paid after the initial premium or if subsequent premuns are
insufficient to continue coverage.” The policy defined the follow ng

ternms: “Cash Val ue” as “the gross val ue as described in the Guarant eed

Val ues section, |ess any surrender charges”; “Lapse” as “term nation
of the policy due to insufficient prem umor gross value’”; “Loan” as
“i ndebt edness to us for | oans secured by the policy”; “Loan Val ue” as

“t he maxi num anmount whi ch may be borrowed under the | oan provisions”;
and “Net Cash Value” as “the Cash Value of this policy |ess any
| oans.” “G&Gross Value” is defined as “the sumof all net prem uns | ess
any refunds, plus all accrued interest, less the sumof all accrued
nont hl y deductions and a pro rata portion of the nonthly deductions
to that date, |ess any partial surrenders.”

The policy specified that the cash value of the policy could be
“borrowed, wused to provide Paid-up insurance, applied under
Conti nuation of Insurance, or taken in cash as a partial or ful
surrender of this policy.” On January 28, 1987, Dr. Vakas requested
a $20,000 policy loan on a “Policy Loan Agreenent” form in exchange
for an assignnent of the policy to defendant for security for the
| oan. A policy loan provision stated that the | oan woul d be secured
by “that portion of the gross value equal to the anount of any |oan.”
Def endant aut hori zed the $20, 000 policy | oan on February 2, 1987. In
a “Policy Loan Statenment” dated February 9, 1987, defendant i nforned
Dr. Vakas that policy |loans reduce the value of the benefits of
insurance and to restore full benefits, “it is inportant to repay the
| oan as soon as you can.”

Anot her policy provisionrelating toloans states that “[s] ubject

to the non-forfeiture provision, failure to repay the loan will not
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termnate this policy.” The non-forfeiture provision provides that
“I'f no option is selected [for the use of cash values], Option 1 -
Continuation of Insurance - wll apply automatically.” The
“Continuation of Insurance” option is subject to the “Gace Period”
provi sion. The “Grace Period” provision states: “Wen the gross val ue
is less than the nonthly deduction due . . . we will notify the Omer.
A prem um providi ng enough gross value to cover the bal ance of the
deduction nust be received within a grace period . . . . If this
premum is not received within the grace period, this policy wll
| apse.”

Dr. Vakas requested a second policy |oan of $9,900 on Septenber
10, 1987. Defendant authorized the second policy |oan on Septenber
15,1987.2 Dr. Vakas did not repay the principal or interest on either
| oan. On June 27, 1995, defendant notified Dr. Vakas that the gross
value of his |ife insurance policy “may not be sufficient to maintain
coverage under this contract for another year if no further prem uns
are paid.” In Decenber 1996, defendant notified Dr. Vakas that the
life insurance policy had | apsed because the gross val ue of the policy

was no |longer sufficient to cover the cost of insurance.?

2 The facts regarding the second policy |oan nmade to Dr. Vakas
by defendant are not addressed by plaintiffs in any manner. They are
t heref ore deened uncontroverted. D. Kan. R 56.1 (“All material facts
set forth in the statenent of the novant shall be deenmed admtted for
t he purpose of sunmary judgnent unless specifically controverted by
the statenent of the opposing party.”).

® Plaintiffs contest this fact solely because it is based on a
docunent provided to themin defendant’s Rule 26 disclosures. Rule
56(c) authorizes sumrary judgnment when the “pleadi ngs, depositions,
answers to interrogatories, and adm ssions on file, together with the
affidavits, if any, show that there is no genuine issue as to any
material fact and that the noving party is entitled to judgnent as a
matter of law”
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II. CHALLENGE TO THE ORIGINAL COX AFFIDAVIT AND MOTION TO STRIKE THE
SUPPLEMENTAL COX AFFIDAVIT

A.  CHALLENGE TO THE ORI G NAL COX AFFI DAVI T

Plaintiffs filed for summary judgnment on May 16, 2006; defendant
filed its notion for summary judgnment June 23, 2006. Wen briefing
these notions, plaintiffs filed a conbined reply and response because
they assert defendant’s filings all “present the sane exhibits, the
sane facts, and the sane argunents.” (Doc. 28, hereinafter called
plaintiffs conbined reply and response.)

Attached both to defendant’s response and to defendant’s notion
for summary judgnent is the affidavit of John Cox, a senior custoner
service representative for defendant. Plaintiffs conbined reply and
response asserts the Cox affidavit does not conply wth the
requi rements of Federal Rule of Civil Procedure 56(e) because it is
not based on Cox's personal know edge of facts which would be
adm ssible in evidence. Plaintiffs conclude that because the
affidavit does not neet Rule 56(e)’s requirenents, any facts based
upon the affidavit nust fail.

Rul e 56(e) states, in pertinent part: “Supporting and opposing
affidavits shall be nmade on personal know edge, shall set forth such
facts as woul d be adm ssi bl e i n evidence, and shall show affirmatively
that the affiant is conpetent to testify to the nmatters stated
therein.” Regarding Rule 56(e), the Tenth Circuit has stated that

“under the personal know edge standard, an affidavit is inadm ssabl e

Plaintiffs argunent is disingenuous. Plaintiffs are not arguing
the content of the facts at issue. The fact that defendant produced
this letter in a forthright manner to plaintiffs in their initial
di scl osures is an insufficient basis for a chall enge.
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if the witness could not have actually perceived or observed that

which he testifies to.” Argo v. Blue Cross and Bl ue Shi el d of Kansas,

Inc., 452 F.3d 1193, 1200 (10th C r. 2006) (internal quotations and

citations omtted); but see Told v. Tig Premier Ins. Co., 149 Fed.

Appx. 722, 725 (10th Gr. 2005 (“Rule 56(e)’s requirenents of
per sonal know edge and conpetence to testify may be inferred if it is
clear fromthe context of the affidavit that the affiant is testifying
from personal know edge.”).

The Cox affidavit is conpliant with Rule 56(e). Cox states the
followi ng: 1) he has been enployed by defendant’s custoner service
departnent since 1997; 2) he is now the senior custonmer service
representative; 3) he reviewed the relevant docunents and 4) he is
famliar with the terns and conditions of Dr. Vakas’ policy. The
factual statenents Cox makes in his affidavit are not nade upon flinsy
“beliefs” or “feelings,” but are statenments about the records
mai ntai ned by defendant and the facts those records put forth.
Further, contrary to plaintiffs’ belief, the Cox affidavit does not
make | egal conclusions. Rather, the affidavit puts forth statenents
of the way defendant handled Dr. Vakas’ l|ife insurance policy, from
an internal point of view, based on Cox's review of the records.

B. MOTION TO STRI KE THE SUPPLEMENTAL COX AFFI DAVI T

Defendant’s reply to plaintiffs’ conbined reply and response
reacted to plaintiffs’ concerns regarding the Cox affidavit by

submitting a “suppl enental affidavit of John Cox.”* The suppl enent al

“ Defendant’s reply also attached the National Association of
| nsurance Conmi ssioners Mddel Laws, Regul ati ons and Gui del i nes Mbdel
585, which discusses and defines terns regarding universal life
i nsur ance. Plaintiffs do not challenge this attachnent in their
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affidavit el aborated on Cox’s enploynent with defendant, including a
detailed listing of Cox’s duties in his capacity as a seni or custoner
service representative. The supplenental affidavit al so expanded on
Cox’s famliarity with defendant’s policies and procedures for
mai ntaining client records. In addition, the supplenental affidavit
supplies newinformation, specifically inregard to the death benefit
t hat def endant woul d have applied to Dr. Vakas’ life i nsurance policy
if it had considered it a “paid-up life non-forfeiture” policy.
Respondi ng to defendant’s suppl enental affidavit, plaintiffs filed a
notion to strike both the supplenental affidavit and the portions of
the reply referencing it. Plaintiffs assert defendant’s response
violates the local rules of this court.

Local Rule 56.1(c) states: “In a reply brief, the noving party
shall respond to the non-noving party’'s statenent of undisputed
material facts in the manner prescribed in subsection (b)(1).”
Subsection (b)(1) states:

A nmenorandum in opposition to a notion for
summary judgnent shall begin with a section that
contains a conci se statenent of material facts as
to which the party contends a genuine issue
exi sts. Each fact in dispute shall be nunbered
by paragraph, shall refer with particularity to
those portions of the record upon which the
opposing party relies, and if applicable, shal

state the nunber of novant’s fact that is
di sput ed.

notion to strike, and therefore the conpliance by defendant with the
Federal Rules of Civil Procedure regarding the attachnment of this
exhibit is not nowconsidered. See Taylor v. Principi, 141 Fed. Appx.
705, 708 (10th G r. 2005) (quoting Noblett v. Gen. Elec. Credit Corp.,
400 F.2d 442, 445 (10th Cr. 1968) (“An affidavit that does not
measure up to the standards of Rule 56(e) is subject to a notion to
strike; and formal defects are waived in the absence of a notion or
ot her objection.”).
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Plaintiffs argue that Rule 56.1 allows a party filing a reply to

respond to facts presented by the adverse party but does not all ow

setting forth additional facts. Plaintiffs assert the anended
affidavit sets forth additional, “materially different” facts and
therefore violates the l|ocal rule. Def endant responds that the

affidavit attached toits reply is a supplenental affidavit, permtted
by Federal Rule of G vil Procedure 56(e).

Rul e 56(e) states, in pertinent part: “The court may permt
affidavits to be supplenented or opposed by depositions, answers to
interrogatories, or further affidavits.” The supplenental affidavit,
on one hand, is sinply a beefed-up version of the affidavit previously
filed and responds directly to issues raised by plaintiffs regarding
the validity of the original Cox affidavit. It is helpful to the
court and is consistent with the letter and spirit of Fed. R GCv. P.
1. Plaintiffs’ notion to strike this portion of the suppl enental Cox
affidavit and the portions of defendant’s reply relying thereon is

DENI ED. See Lighton v. Univ. of Uah, 209 F.3d 1213, 1227 (10th G r

2000) (stating that a district court “clearly has discretionto permt
suppl enental affidavits it finds wuseful for summary judgnent
deternmination” and affirmng a district court’s denial of a notion to
stri ke because the district court found the supplenental affidavit
“contained informati on rel evant and admni ssi ble as evi dence”).

On the other hand, the supplenental affidavit contains new
i nformati on about the death benefit defendant woul d have consi dered
Dr. Vakas eligible for if it had perceived the policy as a “paid-up
life non-forfeiture option” policy. This information is conjecture

by Cox and i s not hel pful to the court. Therefore, plaintiffs notion
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to strike the portions of the supplenental affidavit asserting new
facts regardi ng defendant’ s purported accounting nethods for dealing
with | oans on paid-up policies, and the portions of defendant’s reply
relying thereon, is GRANTED. The court will not consider these facts
inits analysis of the cross notions for summary judgnent.
III. MOTION FOR SUMMARY JUDGMENT

The rules applicable to the resolution of this case, now at the
summary judgnent stage, are well-known and are only briefly outlined
her e. Federal Rule of Civil Procedure 56(c) directs the entry of
summary judgnment in favor of a party who "shows] that there is no
genuine issue as to any material fact and that the noving party is
entitled to a judgnent as a matter of law" Fed. R Cv. P. 56(c).
An issue is “genuine” if sufficient evidence exists “so that a
rational trier of fact could resolve the issue either way” and “[a]n
issue is ‘material’ if under the substantive law it is essential to

t he proper disposition of the claim” Adler v. Wl-Mart Stores, Inc.,

144 F.3d 664, 670 (10th Cr. 1998). \When confronted with a fully
briefed notion for summary judgnment, the court nust ultimtely
determ ne "whether there is the need for a trial-whether, in other
words, there are any genuine factual issues that properly can be
resolved only by a finder of fact because they may reasonably be

resol ved in favor of either party." Anderson v. Liberty Lobby, Inc.,

477 U.S. 242, 250 (1986). If so, the court cannot grant sunmary
judgnent.® Prenalta Corp. v. Colo. Interstate Gas Co., 944 F.2d 677,

> Even though the parties have filed cross-notions for summary
judgment, the | egal standard does not change. See United Wats, Inc.
v. G ncinnati Ins. Co., 971 F. Supp. 1375, 1382 (D. Kan. 1997). It
remains this court’s sole objective to discern whether there are any
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684 (10th Cir. 1991).
IV. ANALYSIS

A. APPROVAL BY THE KANSAS COWM SSI ONER OF | NSURANCE

In plaintiffs’ notion for summary judgnent, they assert that
defendant failed to obtain required approvals of its docunents by the
Kansas Conm ssioner of |Insurance, rendering the unapproved forns
unenf orceabl e. Defendant argues it was not required to submt any of
the docunments concerning the insurance policy at issue because the
policy was signed in South Coffeyville, Cklahona and cont ai ned express
| anguage that it was issued i n Okl ahoma and governed by Okl ahoma | aw.
Def endant further asserts Kansas |aw recognizes that a contract is
governed by the law of the state in which it was entered i nto and t hat
i n cases invol ving i nsurance policies, the contract is nmade where the
policy is delivered.

Kansas statutes require insurance conpanies to nake certain
filings with the Kansas Conm ssioner of Insurance. See K S. A § 40-
216. Regarding these filings, the follow ng facts are uncontroverted.
The Kansas Commi ssioner of |nsurance approved for use in Kansas the
life insurance policy format issue in this case. The policy between
Dr. Vakas and defendant additionally contained the follow ng printed
stanp on its face: “This policy is issued as an k|l ahorma contract and
its terns, including those concerning the receiving of information by
t he Agent, shall be construed in accordance with the | aws of the state

of Oklahoma.” The life insurance policy form approved for use in

di sputes of material fact, see Harrison W Corp. v. Gulf QI Co., 662
F.2d 690, 692 (10th Cir. 1981), and the court will treat each notion
separately. See Atl. Richfield Co. v. FarmCredit Bank of Wchita,
226 F.3d 1138, 1148 (10th G r. 2000).
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Kansas di d not include the stanped | anguage. The policy | oan docunent
was al so not approved. The Kansas Comm ssi oner of |nsurance does not
consi der the “Policy Loan Agreenent” nor “Policy Loan Statenent” forns
that are required by Kansas statutes to be filed with its office
because it does not consider them part of the *insurance contract”
that Kansas statutes require be filed.
Inplaintiffs’ reply they refute defendant’s all egations that the

policy was issued in Oklahoma, but they al so state:

VWhet her the policy was approved by the Kansas

I nsurance Conmi ssioner may no | onger be materi al

tothe court’s determnation. Plaintiffs argued

[sic] that the Policy Loan Agreement and the

Policy Loan Statenment were not part of the

I nsurance contract because they were not approved

by the Commi ssioner and to the extent these

docunents changed the terns of the policy they

are not enforceable. Def endant contends these

docunments were not approved by the Commi ssi oner

and didn’t need such approval. Plaintiffs agree

that these docunents do not require the

Commi ssioner’s approval as they are not part of

the policy.
Plaintiffs therefore appear to be abandoni ng any argunent concerning
defendant’s conpliance with the Kansas Conm ssioner of |nsurance
Because plaintiffs are no |l onger arguing this point, the court wll
no | onger consider it.

B. EFFECT OF NATAL v. TRANSAMERI CA ON PLAI NTI FFS' CLAI M

On July 28, 1997, a resolution in the case of Natal v.

Transanerica, No. 694289 (San Diego Super. Ct. Jul. 28, 1997) was
reached. Natal was a nationw de class action wherein class nenbers
asserted that defendant, in connection with the sale of whole life and
universal life insurance policies, “msled[] policyhol ders to believe

that only a single or fixed, Iimted nunber of out-of-pocket prem um
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paynments would be required to keep a policy in force, and that the
prom sed death benefits and increasing stable cash values would
continue to exist, w thout the policyhol der maki ng any further out-of -
pocket payments” and “misled[] policy owners to believe that interest
rates, policy changes or nonthly deductions illustrated at the tine
the policies were sold were reasonable, that such rates were not
i kely to change, or woul d not change i n an anount sufficient to cause

the policies to performdifferently than was represented at the tine

of sale.” The class was defined as all persons “who had as of
February 24, 1997, . . . an ownership interest in one or nore .
universal life insurance policies . . . issued fromJanuary 1, 1981

t hrough June 30, 1996.” C ass nenbers were notified of the proposed
settlenent by individual mailings and newspaper publication. d ass
nmenbers had until May 27, 1997 to opt out of the class. C ass nenbers
who di d not opt out of the class were “pernmanently barred and enj oi ned
front asserting all clainms relating to the “Rel eased Transactions.”
If plaintiffs’ clains are covered under the settlenment, it would, of
course, be barred by the settlenent’s terns. The issue then, is
whet her plaintiffs’ clains are covered by the release in the Natal
class action settlenent.

Dr. Vakas was nailed a “Notice of Class Action” by defendant on
April 7, 1997, which was not returned by the U S. Postal Service. OOn
February 13, 1998, Dr. Vakas was nmiled a “Notice of Approval of
Settlenment” by defendant which also was not returned by the U S
Postal Service. Dr. Vakas did not elect any benefits under the

settlement and did not claim the automatic relief to which he was
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entitled.?®

Plaintiffs’ argunents do not focus on whether Dr. Vakas was or
was not a nmenmber of the class in Natal. Rather, plaintiffs assert
they are seeking a claim “based on insurance contract |aw and that
Natal allows plaintiffs to pursue contractual clains. The Nata
settl enment states:

Not hing in this Rel ease shall be deened to alter

a Cass Menber’'s rights (except to the extent

that such rights are altered or affected by the

election and award of benefits wunder this

Settlenment Agreenent) to make a claim for

benefits that will becone payable in the future

pursuant to the express witten terns of the

policy formissued by the Defendants.
The “Notice of Approval of Settlenent” sent to class nenbers also
states: “Regardless of whether you elect relief or not, vyour
contractual rights under the express terns of your existing policy
will not be altered. You will still be able to make a claimfor any
benefits that nmay becone payable in the future under the express terns
of your existing policy.”

Def endant concedes that Dr. Vakas’ “contractual rights were not
altered by the Judgnent in Natal.” Defendant broadly states however,
that “all class nenbers, John Vakas included, released any clains
against Transamerica arising from this policy.” As the Natal
settlenment states, however, the “Rel eased Transactions” are defined

much nore narrow y:

6 Plaintiffs claimthe facts put forth in this paragraph are
controverted because they are supported by defendant with the
affidavit of John Cox. Because the court finds the affidavit to be
fully conpliant with Federal Rule of G vil Procedure 56(e), and
because this is the only basis for plaintiffs dispute with defendant’s
facts, the court deens these facts uncontroverted.
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The term “Released Transactions” neans the

mar ket i ng, solicitation, application,
underwri ting, accept ance, sal e, pur chase,
oper ati on, retention, adm ni stration, or
repl acenent (by neans of surrender, partial
surrender, |oans respecting, wthdrawal and/or

term nation of any life insurance policy) of (a)

the Policies or (b) any insurance policy or

annuity sold in connection with, or relating in

any way directly or indirectly to the sale or

solicitation of, the Policies. Such term shal

i ncl ude, wi t hout limtation, t he matters

described in Section B.1(i) through B.1(iv)

[listing specific actions class nenbers are

enjoined from pursuing with regard to the

Rel eased Transacti ons].
Thus, the very terns of the settlenent are confined to releasing
clainms based on the “marketing, solicitation, application,
underwiting, acceptance, sale, purchase, operation, retention,
adm ni stration, or replacenent” of the covered policies. Plaintiffs
are claimng a breach by defendant of the express ternms of the
I nsurance policy and are in no way nmaki ng a cl ai mbased on the way t he
policy was sold or marketed to Dr. Vakas. The court does not consider
plaintiffs to have brought a claim for anything other than their
all eged entitlenent to benefits under the express terns of Dr. Vakas’
life insurance policy.

C. THE LI FE I NSURANCE PCLI CY
The court applies Oklahoma law to its analysis of the life

i nsurance policy. “A federal court sitting in diversity . . . must
apply the substantive |law of the forumstate, including its choice of

law rules.” Vitkus v. Beatrice Co., 127 F.3d 936, 941 (10th Cir.

1997). Kansas is the forum state and Kansas choice of lawrules in
contract-based actions “permt parties to choose the |aw applicable

to their agreenent.” Brenner v. Oppenheiner, 273 Kan. 525, 538, 44
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P. 3d 364, 374 (2002). Therefore, a contracted choice of | aw provi sion
controls all questions of law flowing fromthe parties’ contract and

any breach thereof. Pepsi-Cola Bottling Co. of Pittsburg, Inc. V.

Pepsi Co, Inc., 431 F.3d 1241, 1255 (10th Cr. 2005). The insurance

policy states: “This policy is issued as an Okl ahoma contract and its
terns, including those concerning the receiving of information by the
Agent, shall be construed in accordance with the | aws of the state of
Okl ahorma.” The parties to the i nsurance policy clearly chose Okl ahoma
| aw to govern any dispute arising out of that policy and the court
wi || honor that choice.

The wel | -settl ed principles of contract | aw apply when construi ng

the terns of an insurance policy. See Karlson v. Cty of Cklahoms,

711 P.2d 72, 74 (la. 1985). The interpretation of an insurance

policy is a question of law for the courts. Wnn v. Avento Ins. Co.,

963 P.2d 572, 575 (Ckla. 1998). An insurance policy is construed to
give effect tothe intention of the parties. Karlson, 711 P.2d at 75.
When an insurance policy is anbiguous, the terns are construed by
| ooking “to the objectively reasonabl e expectations of the insured.”

Aneri can Econony Ins. Co. v. Bogdahn, 89 P.3d 1051, 1054 (Ckla. 2004).

A contract is anbiguous if its terns are “susceptible to nore than one
interpretation, and reasonably intelligent persons would differ as to

their neaning.” Sisk v. Gaines, _ P.3d __, No. 102,268, 2006 W

2808160, at *3 (Ckla. Cv. App. Aug. 29, 2006). | f an insurance
contract is found as a nmatter of law to be anbiguous, or if an
exclusion within the policy is found to be nmasked by technical or
obscur e | anguage or hidden in the policy’s provisions, Cklahoma courts

apply the “doctrine of reasonabl e expectations.” Am Econony Ins. Co,
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89 P.3d at 1054. Under this doctrine, when construing such | anguage,
the neaning is found to be “not what the drafter intended it to nmean,
but what a reasonabl e person in the position of the i nsured woul d have
understood it to nean.” Id. Thus, lahonma courts look to “the
obj ectively reasonabl e expectations of the insured” when construing
anbi guous ternms in an insurance policy. Id.

Wen a contract’s terns are unanbi guous, the plain |anguage of

the contract controls. Frank v. Allstate Ins. Co., 727 P.2d 577, 579-

80 (Ckla. 1986). The contract should not be viewed by its isolated

cl auses, but should be viewed as a whole and each clause should

“assist[] ininterpretation of the others.” [d. at 585; National Hone

Life Assur. Co. v. Patterson, 746 P.2d 696, 697 (Ckla. Cv. App

1987) (“Al'l provisions of a contract should be given effect.”); Sisk,
2006 WL 2808160 at *3 (“Courts generally look to the four corners of
an i nsurance contract and consider it inits entirety in determ ning
the rights and liabilities arising thereunder, wthout narrowy
focusi ng on sone cl ause or | anguage taken out of context.”). Courts
shoul d not strain to find an anbi guity when common sense denonstrates
there is none. Wnn, 963 P.2d at 575. “The rule that policies are
to be construed against the insurer has no application where the
provi sions are susceptible of only one reasonable construction.”

Wnn, 963 P.2d at 575; but see Karlson, 711 P.2d at 74 (stating that

when the construction of an insurance contract is “in doubt,” the
contract shoul d be construed nore strongly against the insurer and in
favor of the insured).

In this case, the terns of the insurance policy are unanbi guous.

The policy clearly states on its first page: “Adjustable Life
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| nsurance Flexible Prem uns Payable During Life of Insured to Age
100." The “Policy Summary” states:

This policy provides life insurance payable to
the beneficiary in the event of the Insured s
death prior to age 100. The anmount and frequency
of prem um paynents nay be varied and prem uns
are payable as long as the Insured is living. At
age 100, the net cash value will be paid to the
Onwner .

The policy then affirnms that “we will accept any anount submitted to
us as a premumwhile this policy is in force.” The policy goes on
to state: “Between prenm um paynents, this policy is automatically
continued as extended i nsurance under the Non-Forfeiture Options .
subject to the Gace Period provision.”
The Non-Forfeiture provision states:

The policy may be continued or surrendered under
one of the foll ow ng options:

Option 1. Continuation of |Insurance
(Extended I nsurance) - This policy may be
continued at the sane face anount and with
any additional benefits provided by rider,
subj ect to the Grace Period provision and as
expl ai ned in the Monthly Deduction section.

Option 2. Full Surrender - This policy may
be surrendered for its cash surrender val ue.

Option 3. Paid-Up Life - Subject to the
conditions of this option, this policy may
be exchanged for a single prem um paid-up
whole |ife policy.

The follow ng conditions will apply:

(a) The policy nmust be in force on the
request ed date.

(b) The owner nmust nmake written request
for the paid-up policy.

(c) Al rights under this policy wll
be surrendered in exchange for the
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The Grace

pai d-up policy.

(d) The anmount of paid up insurance is
cal cul ated by . :

(e) The paid-up policy will be issued
and dated as of the date of surrender
of this policy.

(f) The premuns used for the single
prem umpai d-up i nsurance wi || be those
In effect as of the date of surrender
of this policy.

If no optionis selected, Option 1 - Continuation
of Insurance - wll apply automatically as
descri bed above.

Period provision states:

When the gross value is less than the nonthly
deduction due (as described in the QCuaranteed
Val ues section), we will notify the Omner. A
prem um provi di ng enough gross val ue to cover the
bal ance of the deduction nmust be received within
a grace period of 31 days from the date of
notice. |If this premumis not received within
the grace period, this policy will |apse.

The Cuar ant eed Val ues section states:

The | oans

fol |l ow ng

The cash value as described in this section may
be borrowed, used to provide Paid-up |nsurance,
appl i ed under Conti nuation of |Insurance, or taken
in cash as a partial or full surrender of this

policy.

The Qross val ue on any date is the sumof all net

premuns |less any refund, plus all accrued
Interest, less the sum of all accrued nonthly
deductions and a pro rata portion of the nonthly
deduction to that date, |less any partial

surrenders.
Dr. Vakas made against his policy were governed by the
pertinent provisions under the title “Policy Loans”:

W will nake a loan subject to the follow ng
condi ti ons:

2. Interest on the loan at the loan interest rate
nmust be paid annually in advance. Interest not
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pai d when due will be added to the | oan and will
bear interest at the sane rate.

3. The loan nust be secured by satisfactory
assignnent of the policy. The |oan constitutes
a first lien on the policy in our favor.

4. The loan will be secured by that portion of
the gross val ue equal to the anmount of any | oan.

When these provisions are read together, it is clear that the
policy is not anmbiguous as a matter of law. The plain terms of the
policy show that Dr. Vakas’ life insurance policy was not a paid-up
policy and that his policy |apsed. The policy Dr. Vakas purchased
expressly stated it was an “adjustable life insurance flexible
prem uni policy. Dr. Vakas woul d have had to affirmatively change his
policy to a paid-up policy in order for Option 1 under the Non-
Forfeiture provision to not automatically continue in effect. The
uncontroverted evidence shows that Dr. Vakas did not make this
affirmative choi ce. Plaintiffs have not alleged any affirmative
action by Dr. Vakas to change the policy and certainly have not
al l eged that he conplied with the clear procedure under the terns of
the policy that require the ower to “make witten request for the
pai d-up policy.” Therefore, the default provision, as provided for
in the policy, was a non-forfeiture provision under option 1. Under
option 1, the gross value of the policy was subject to being
di m ni shed by nonthly charges.

The policy | oans taken by Dr. Vakas were secured by the gross
value of the policy for the total |oan anmobunt he borrowed. Because
i nterest accrued on the | oans, and because Dr. Vakas did not pay the
interest, the interest was also added to the bal ance of the ampunt

secured by the gross value, which was also permtted by the policy’s
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terms. Because the gross val ue was al so being reduced by the nonthly
“cost of insurance” charges, authorized by the “Mnthly Deduction”
provi sion, and because the anount of gross val ue needed to secure the
| oan bal ance kept increasing, there eventually was not enough gross
value to cover the cost of insurance. Under the “Grace Period”
provision, the policy therefore lapsed. It is true that the policy
does not provide for an explicit reduction in gross val ue because of
unpai d | oan val ues, but this was not being attenpted by defendant.
The gross val ue of the policy was not being used to pay the | oan; the
| oan bal ance was ever increasing and because of that, nore and nore
gross val ue was needed to secure the loan. This left |ess avail able
gross value to pay the nonthly cost of insurance charges. Once the
gross val ue was equal to the amount needed to be secured, the policy
| apsed, as allowed by the Grace Period provision.

Plaintiffs’ contentions to the contrary are easily di sposed of.
First, plaintiffs contend that the policy is a “paid up” policy by
pointing to the policy data sheet which states “No Charge” under a
colum titled “Annual Premum” Plaintiffs fail to note however, that
this area of the formis referring to additional benefits that could
be provided by a rider, not the insurance policy itself. On the sane
policy data sheet, the policy says “Planned Periodic Prem uns: $0.00
Annual ” but also says inmmediately below this: “Note: Coverage my
expire prior to the insured’s age 100 if no premuns are paid after
the initial premum or if subsequent premuns are insufficient to
conti nue coverage to such age.” Thus, it is clear froma readi ng of
the entire policy that the parties contracted for an adjustable,

flexible prem umpolicy and not a paid-up policy.
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Second, plaintiffs assert there is no |language in the policy
showing that the gross value will be depleted if the |oans are not
repaid. Plaintiffs point to the | anguage in the policy stating the
“death benefit is subject to policy provisions which nay have an
effect on the policy benefit payable, for exanple, Loans, Surrenders
and M sstatenent of Age or Sex.” Plaintiffs assert this provision
shows that the terns of the policy allowonly the death benefit to be
reduced by outstanding |oans. Therefore, they assert defendant
reduced the gross value of the loan w thout authority under the
policy. Plaintiffs argunent is enbedded in their m sunderstanding
of the procedure authorized by the policy. As discussed above, the
gross val ue was not reduced by the outstandi ng | oan bal ance. Rather,
nore of it was needed to secure the outstandi ng | oan bal ance.

Third, plaintiffs point out that the policy, under a section
titled “Loan Repaynent” states: “Subject to the non-forfeiture
provision, failure to repay the loan will not termnate this policy.”
Thi s provision states not hing nore than what actual |y happened in Dr.
Vakas’ scenario. Dr. Vakas did not repay the | oan and his policy was
not term nated because of his failure. As discussed above, nore of
the policy’ s gross val ue was encunbered, which ultimtely caused the
policy to |lapse under an alternate provision, a fully authorized
procedure.

Fourth, plaintiffs point repeatedly to the statenment under the
title “Paynment of Death Benefits” that “loans will be deducted from
the death benefit in any settlenent under this policy.” It is clear
upon a whole reading of the contract, however, that this statenent

refers only to the situation when a |oan remains outstanding at the
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time a death benefit becones payable. The death benefit wll of
course be reduced by the amount of outstanding policy |oans by the
i nsured, but this has nothing to do with the scenario of Dr. Vakas in
whi ch the gross value of the policy itself was surpassed by the val ue
of unpai d | oans.

Finally, two argunents are put forth by plaintiffs, both w t hout
much vi gor. Plaintiffs note that on the application there is one
nunber witten in one row of the section titled “T Plans-Non
Participating.” 1In this row the nunber “$58, 000" is witten in the
space titled “Lunp Sum” Plaintiffs believe this makes it clear that
Dr. Vakas intended to pursue a paid-up policy. As plaintiffs nust
realize, however, the application to be considered for |ife insurance
is not a contract. The plain ternms of the contract control - the
contract is the <clearest intention of the parties, not the
application. Further, this errant nunber is not placed inits | ogical
or necessary section of the application, and has never been all eged
by any party as the amount Dr. Vakas contenplated paying as his
initial premumor actually paid. Plaintiffs have not even attenpted
to define a “T Plan-Non Participating” policy or how it would have
been applied based on Dr. Vakas’ contracted policy. Plaintiffs also
point to illustrations given to Dr. Vakas of various prem um anmounts

pai d and correspondi ng schedul es of death benefits as evidence that

the parties intended a paid-up policy. II'lustrations, however, by
their very terns are not a part of the policy contract. The
illustrations specifically state: “This is an illustration not a

contract, and is valid only if acconpanied by ASL 714.”

Even if the policy was anbiguous, however, and the court
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construed the ternms against the insurer, plaintiff has offered no
evi dence showing how they are affirmatively entitled to a benefit
under the insurance policy.” An anbiguous contract would require the
court to look to the “reasonabl e expectations of the insured” but
plaintiffs have offered no facts showi ng how Dr. Vakas’ expectations
were any different than those offered by defendant. It would surely
be unreasonabl e for an insured to expect his |ife insurance policy to
remain in force when he nade no additional prem um paynents and took
out | oans for near the anmobunt of prem um actually paid, yet did not
pay a single loan or interest paynent, and then, after receiving a
| etter fromthe policy informng hi mthat because of all these things,
the policy had | apsed, he did nothing.

Plaintiffs carry the burden of persuading the trier of fact that
the contract has been breached by defendant. Defendant has pointed
toawealth of information that it has not breached its agreenent with
Dr. Vakas by failing to provide benefits wunder the policy to
plaintiffs. Plaintiffs have not rebutted with any di sputed nateri al
facts reasonably showi ng they could successfully carry their burden
of denonstrating a breach under the policy in the event of a trial.
Put sinply, there are no disputed material facts requiring a trial.
Plaintiffs notion for summary judgnent is therefore DEN ED and
defendant’s notion for sunmary judgnment i s GRANTED
V. CONCLUSION

Plaintiffs’ notion to strike is DENIED in part and GRANTED in

" Plaintiffs do not seem to be arguing that the policy is
anbi guous. They are sinply arguing that their interpretation of the
policy is the correct, unamnbi guous one.
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part. Plaintiffs nmotion for summary judgnment is DENED and
defendant’s notion for sunmary judgnment is GRANTED

A notion for reconsideration of this order under Local Rule 7.3
i s not encouraged. The standards governing notions to reconsi der are
wel | established. A notion to reconsider is appropriate where the
court has obviously m sapprehended a party's position or the facts or
applicable I aw, or where the party produces new evidence that could
not have been obtai ned through the exercise of reasonable diligence.
Revisiting the i ssues al ready addressed i s not the purpose of a notion
to reconsider and advanci ng new argunents or supporting facts which
wer e ot herwi se avail abl e for presentati on when the origi nal notion was

briefed or argued is i nappropriate. Coneau v. Rupp, 810 F. Supp. 1172

(D. Kan. 1992). Any such notion shall not exceed three pages and
shall strictly conply with the standards enunciated by this court in

Coneau v. Rupp. The response to any notion for reconsi deration shal

not exceed three pages. No reply shall be filed.

I T 1S SO ORDERED.
Dated this 9t h day of Novenmber 2006, at Wchita, Kansas.

S/ ©Monti Bel ot
Monti L. Bel ot
UNI TED STATES DI STRI CT JUDGE
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